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WILLFUL ACT 
By Fred. S. Knight 

In Wheeler v. O’Connell et al., 9 Northeastern (2d) 544; 89 Insur- 
ance Law Journal 1543, the Supreme Judicial Court of Massachusetts 
rendered the interesting opinion that public policy in Massachusetts as 
evidenced by the compulsory motor vehicle act, does not forbid a policy 
issued in compliance therewith to cover an injury caused by the willful, 
wanton and reckless act of a motor vehicle operator. 

Arthur G. Wheeler was an investigator and examiner, duly appointed 
by the registrar of Motor Vehicles whose powers included the duty to 
“arrest any person who violates any provisions of this chapter.” On 
April 29, 1935 Wheeler observed Defendant Leo D. O'Connell operating 
a truck upon the highway, in such a willful and wanton and reckless 
manner that the lives and safety of the public might be, and in fact were 
endangered thereby. In performance of his official duty Wheeler caused 
the truck to stop, got on its running board, exhibited his badge and 
demanded that O’Connell show his license and the truck’s certificate of 
registration. ©/’Connell stated that he didn’t care who Wheeler was and 
started the truck at the same time giving Wheeler a push on the shoulder. 
Wheeler reached in, turned the key and removed it thereby cutting off 
the power. While he was so engaged O'Connell turned the truck sharply 
to the right thereby causing plaintiff to lose his balance and to sustain 
severe injuries to his left hand. Wheeler brought suit against O’Connell 
and recovered judgment on a finding by the court that “plaintiff received 
his injury as a result of willful, wanton and reckless conduct of O’Connell 
and that there was no negligence or gross negligence.” ‘Thereafter suit 
was brought to recover on the policy issued by the Service Mutual Liabil- 
ity Insurance Company to the owner of the truck driven by O’Connell. 

In affirming the decree in favor of the complainant the Supreme 
Judicial Court of Massachusetts held that the principles laid down in 
cases dealing with ordinary insurance policies were not controlling and 
that as the policy was issued to meet the requirements of the compulsory 
motor vehicle insurance statute it was to be construed in connection with 
the statute and the public policy embodied therein. Court held that the 
purpose of the compulsory motor vehicle insurance law was not, like 
ordinary insurance to protect the owner or operator alone but rather to 
provide compensation to persons injured through the operation of the 





automobile insured by the owner. In overruling the insurer’s contention 
that as a policy indemnifying an insured against his willful wrong would 
be void as against public policy the court should not construe the statute 
as covering injuries due to willful misconduct, the court stated that the 
statute was declaratory of public policy applicable to compulsory insur- 
ance and superseded any rule of public policy which obtained in ordinary 
insurance law. 

The question as to the proper rates under Massachusetts statute 
is a vexed one and has recently been the subject of litigation. What 
effect if any, will this additional coverage have upon rates in Massa- 
chusetts ? 


POSSIBILITY OF INJURY 


It is possible that there is nothing unusual in the holding that under 
policies containing provisions for double indemnity where death results 
from injuries sustained solely through external, violent and accidental 
means, “anything not anticipated and not naturally to be expected by 
the insured as a probable result, though intentionally inflicted by another, 
is an accidental injury as to him within the terms of the policy.” When, 
however, such statement is made together with a holding that, due to the 
fact that the building was closed and the proprietors had left for the 
night it was not a matter of probability to be anticipated that the insured 
might be shot while engaged in a burglary the result is startling. 

In Eagan v. Prudential Insurance Company of America, 107 South- 
western (2d) 133; 89 Insurance Law Journal 1350, plaintiff brought suit 
to recover double indemnity under a policy issued on the life of one 
Joe Eagan. Plaintiff’s evidence was to the effect that the insured died 
as a result of a gun shot wound through the head. There was evidence 
that about 12 midnight on March 30, 1935, the insured had been engaged 
with one Evans in an attempted burglary near Moberly, Mo., of a build- 
ing known as the Outside Inn by breaking a window some distance above 
the ground and attempting to enter the same. The proprietors had locked 
up the building and gone to their home in Moberly. However they looked 
up one Mize, a police officer, of that city and drove with him back to the 
building where they came upon the insured and Evans. When discovered, 
both men were on the ground below the window. Evans immediately 
opened fire on the officer. On the contrary the insured “without any 
manifestation of resistance” backed away and crouched in a corner of 
the building, where he was shot by the officer. 

Judgment for the defendant insurer was reversed by the Kansas 
City Court of Appeals, the court stating that under policies containing the 
provisions and conditions of the kind in suit, anything not anticipated 
and not naturally to be expected by the insured, as a probable result, 
though intentionally inflicted by another, is an accidental injury. The court 
further stated that “there was no one present at the time the burglary 
was initiated neither was it a matter of probability to be anticipated that 
he might be shot while engaged in such burglary. It was merely possible 
that someone might come up and that he might be shot.” 

Fear of apprehension and of physical injury are the prime deterrents 
of crime. It is not to be wondered at that crime has become rampant if 
even the courts are to recognize that such hazards may be considered 
mere possibilities and not probabilities. 


wher 
frauc 





New York Life Ins. Co. v. Woods et al. 


NEW YORK LIFE INS. CO. v. WOODS et al. No. 4254. 
District Court, D. Massachusetts. May 4, 1937. 


19 Federal Supplement 468. 
1. REINSTATEMENT. re 

Where policy lapses for nonpayment of premiums, two-year incontestability 
clause begins to run again from date of reinstatement, and hence in event of death 
within two years, insurer may defend on ground of falsity of representations in 
application for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INCONTESTABILITY. 

Where insurer, as insured must have known, relied on statements in application 
for reinstatement of life policy that insured was then in as good health as when 
policy was issued and had not had any illnesses or been treated by any physician 
within two years, truth of such statements was condition precedent to reinstate- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. REINSTATEMENT. 

Falsity of statements in application for reinstatement of life policy that insured 
had not been treated by physician nor suffered illness during prior two years, 
whereas insured was being treated, and was treating himself for asthma, was 
fraud justifying cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 365{2].) 

In Equity. Suit by the New York Life Insurance Company against Edward F. 
Woods and others doing business as Hinckley & Woods, and another. 

Decree for plaintiff. 


F. H. Nash and Choate, Hall & Stewart, all of Boston, Mass., for plaintiff. 

B. A. Brickley and Brickley, Sears & Cole, all of Boston, Mass., for defendant 
Hinckley & Woods. 

Louis Karp, of Boston, Mass., for defendant Saul Grusby. 

Sweeney, District Judge. 

This is a suit in equity to cancel the reinstatement of a policy of insurance 
issued to John W. Veader, deceased. The basis of the prayer for cancellation is 
the alleged false representations and fraud on the part of Veader in procuring the 
reinstatement of the policy which had lapsed. 

Statements of fact herein are intended as findings of fact, and statements of 
legal conclusions, as rulings of law, under the Equity Rules. 

On July 1, 1932, a life insurance policy in the amount of $5,000 was issued to 
Veader by the plaintiff. In it, his wife, Jennie L. Veader, was designated as the 
beneficiary. Quarterly premiums were paid up to September, 1933, when a default 
occurred, and the policy lapsed. On November 14, 1933, the insured executed a 
reinstatement application which contained the following questions, and which he 
answered as indicated: 

_ “l. Are you now, to the best of your knowledge and belief, in the same condi- 
se ¥ health as you were when this Policy was issued? (If not, give details.) 
Ans. Yes, 

“2. Within the past two years have you had any illnesses, diseases or oy 
injuries or have you consulted or been treated by any physician or physicians 
(If so, give full details, including nature, date, and duration of each illness, disease 
or injury, the name of each physician, and the dates of and reasons for consultation 
or treatment.) Ans. No. 

“3. Has any Company or Insurer; within the past two years, examined you 
either on, or in anticipation of, an application for life insurance, or for the reinstate- 
ment of life insurance, without issuing or reinstating such insurance? (If so, give 
name of each Company or Insurer.) Ans. No.” 

At the time of his application for insurance Veader was fifty years of age, 
married and lived with his family. Shortly after the issuance of his policy, Veader 
became troubled with bronchitis which later developed into a bronchial asthma 
or asthma. He was treated by Dr. Moore for several months during 1933 before 
he attempted to effect a reinstatement of his insurance. Shortly after Dr. Moore 
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first treated him for asthma and early in 1933, he gave the insured a hypodermic 
outfit and a supply of adrenalin so that he might take care of his own emergency 
treatments. After a lapse of a few months, Veader reported to the doctor that 
his condition was much improved. The doctor cautioned him, nevertheless, to keep 
a supply of adrenalin on hand. Shortly thereafter, and still prior to the reinstate- 
ment of the policy, the doctor was called to render an emergency treatment to 
Veader during the night or early morning. 

The insured was an insurance agent, and brokered his business through the 
firm of Hinckley & Woods, a partnership composed of five of the defendants herein 
named. He was short in his accounts with that firm. On November 23, 1933, he 
made an assignment of certain property that he held, including the policy in ques- 
tion, to the firm of Hinckley & Woods. Prior to the execution of that assignment, 
Veader executed a change of beneficiary of his policy from Jennie L. Veader to 
“my executors, administrators or assigns.” He continued to pay premiums on 
this insurance until August 19, 1935, when he filed an informal application for the 
permanent and total benefits provided under this policy and one other. Investi- 
gating this claim, the plaintiff discovered certain facts which resulted in its 
notifying Veader under date of October 3, 1935, that it had ‘rescinded the 
reinstatement of the above numbered policy dated November 14, 1933, made in 
connection with the premium due September 18, 1933, because of the failure of 
John W. Veader to disclose to it in his application therefor, material facts as to 
his insurability,” and made a tender to him of the premiums that had been paid 
since the date of reinstatement. The insured died on October 10, 1935, and the 
cause of death was “asthma and chronic myocarditis.” 

This action was commenced on November 7, 1935. The policy as issued con- 
tained the following incontestability clause: “This Policy shall be incontestable 
after two years from its date of issue except for non-payment of premium,” and 
the following reinstatement clause: “This Policy may be reinstated at any time 
within five years after any default, upon presentation at the Home Office of 
evidence of insurability satisfactory to the Company and payment of over-due 
premiums with six per cent interest thereon from their due date. Any indebtedness 
to the Company at date of default must be paid or reinstated with interest thereon 
in accordance with the loan provisions of the Policy.” 

[1] The defendants urged that the incontestability clause relates only to the 
date of the issue of the policy, and is not effected by a lapse and reinstatement of 
the policy, and that the commencement of this suit being beyond the two-year period, 
and not having been brought for nonpayment of premiums, the company is barred 
from seeking a rescission of this policy. Had the premiums been paid continuously 
from the date the policy was issued until 1935, there could be no question that the 
company would not be in a position to contest the validity of its contract, but the 
failure of premiums in September, 1933, operated as a termination of the contract. 
When the insurance was reinstated under the provisions of the policy, the incon- 
testability clause commenced to run again from the date of reinstatement. In 
New York Life Insurance Co. v. Seymour (C.C.A.) 45 F.(2d) 47, 49, 73 A.L.R. 
1523, the court stated: “We think the fair construction is that the incontestable 
clause took a fresh effect when the policy again came into force by the reinstate- 
ment, and that the right to contest because of fraud in the reinstatement would 
expire two years after that date. This conclusion cannot rest upon any precise 
language in the policy; but it is the reasonable inference as to what the parties 
intended by reinstating a policy containing this clause, and also providing, in effect, 
that liability should be defeated by showing fraud in the reinstatement application.” 


[2] .The defendants further contend that the truth of the statements contained 
in the reinstatement application cannot be held to be a condition precedent to 
reinstatement, and that if the insurance company were not satisfied of the insur- 
ability of the insured at the time of his reinstatement, that it had ample opportunity 
to satisfy itself. The rights of the defendants rest entirely upon the validity of 
the reinstatement which was effected by the insured on November 14, 1933. At 
the time that the reinstatement was effected, the insured, for the purpose of inducing 
the company to reinstate his policy, represented that he was then in as good health 
as when the policy issued, and that within two years prior thereto he had not 
had any illnesses or diseases, and had not consulted or been treated by any physician 
or physicians. The company did rely upon the representations that he made, 2 
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the insured knew, or must have known that reliance would be placed upon those 
statements. The truth of the statements, therefore, was a condition precedent to 
reinstatement of the policy. See Kukuruza v. John Hancock Life Insurance Co., 
276 Mass. 146, 151, 176 N.E. 788, and cases cited therein, and Burke v. John 
Hancock Mutual Life Insurance Company, 290 Mass. 299, 195 N.E. 507. 

[3] The evidence is clear that this insured had been treated for asthma during 
the two years prior to his reinstatement, and that his disease had progressed to such 
a state prior thereto that he had in his possession a hypodermic syringe and needle 
and adrenalin for the purpose of treating himself during asthmatic attacks. When 
in his application for reinstatement he induced the company to believe that he had 
not been treated by a physician, and had not suffered illness during the prior two 
years, he had sufficient knowledge of his own physical condition to remove his 
actions from the realm of honest mistake or opinion. The information that he 
gave to the insurance company to induce them to reinstate his insurance, and upon 
which it relied in effecting reinstatement was knowingly false, and amounted to a 
fraud upon the company. The plaintiff is therefore entitled to a decree rescinding 
the reinstatement of the insurance effected on November 14, 1933. : 

The defendants’ requests for rulings of law are denied, except in so far as they 
are consistent with this opinion. 


EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES 
v. TEMPLETON et al. No. 866. 
District Court, E. D. South Carolina. July 27, 1936. 
19 Federal Supplement 485. 
3. CANCELLATION. 


A South Carolina statute prohibiting insurance agreement not expressed in 
policy did not preclude court, in insurer’s suit for judgment declaring group policy 
canceled, from considering terms of master policy not set forth in individual 
certificates, as each certificate was part of group policy and certificate holders 
were bound by terms thereof (Code S.C.1932, § 7994). ; 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

_ In Equity. Suit by the Equitable Life Assurance Society of the United 
States against L. F. Templeton and others, individually and as a class representing 
any and all persons whomsoever having or claiming to have any rights under and 
pursuant to a certain group life policy and/or certificates issued thereunder, dated 
March 24, 1922, and numbered Group Policy 1484. 

Decree for plaintiff. ms 

Thomas, Lumpkin & Cain, of Columbia, S. C., for plaintiff. 

E. J. Best, of Columbia, S. C., for defendants. 

Myers, District Judge. f 

Based on the verified complaint herein, this court heretofore issued its rule 
to show cause to the defendants, and each of them, to appear before this court and 
make return, if any, to the complaint filed herein and to show cause why the 
relief demanded should not be granted, and further why an injunction should not 
issue restraining the defendants, and all persons in like position, from filing suits in 
any other court, or taking any proceedings against the plaintiff regarding a certain 
group policy of insurance issued to the Southern Railway Company and_ its 
subsidiaries by the Equitable Life Assurance Society of the United States, and 
under which group policy certain certificates were issued to the defendants. _ 

After taking full testimony in the case, and considering all the evidence 
presented and the contentions of the plaintiff and of the defendants, the court is 
of opinion that the relief prayed for in the complaint should be granted. _ , 

From the allegations of the complaint, and from the evidence submitted, it 
appears that heretofore under date of March 24, 1922, a master group policy was 
issued to the Southern Railway Company and its subsidiaries by the Equitable 
Life Assurance Society of the United States, said group policy being numbered 
1484, and it further appears that numerous certificates were issued pursuant to 
the terms of said group policy to a large number of the employees of Southern 
Railway Company and its subsidiaries, and including certificates to the defendants, 
L. F. Templeton, James H. White, J. H. Dent, Robert Jackson Brock, Samuel B. 
Corbett, and John C. Kirkland, the said certificates being dated at various and 
sundry times and being numbered and in amounts as follows: 
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L. F. Templeton, certificate No. 1488-2376, originally issued for $3,000. 

James H. White, certificate No. 1484-3016, originally issued for $2,000. 

Robert Jackson Brock, certificate No. 1484-537, originally issued for $3,000. 

Samuel B. Corbett, certificate No. 1484-3188, originally issued for $3,000. 

J. H. Dent, certificate No. 1484-4384, originally issued for $2,000. 

John C. Kirkland, certificate No. 1484-3374, originally issued for $2,000. 

When the hearing came on before the court, the counsel for both plaintiff 
and the defendants announced that the defendant John C. Kirkland had _ been 
eliminated from the case, because, as plaintiff's counsel stated, it appeared after 
full investigation that he had a cause of action which arose prior to the cancella- 
tion of the policy, and for that reason his case had been settled, and this court 
entered its order dismissing the said John C. Kirkland as a party defendant. 

It will be further noted that the plaintiff in addition to naming the defendants 
as above also names them “as a class representing any and all persons whomsoever 
having or claiming to have any rights under and pursuant to a certain group life 
policy and/or certificates issued thereunder, dated March 24, 1922, and numbered 
Group Policy 1484.” 

. [1] By the proof and the terms of the original group policy it was shown 
in evidence in the case that a very large number of employees of the Southern 
Railway Company and its subsidiaries had from time to time been certificate hold- 
ers under the group policy, and for the purpose of this action and so that there 
might be a final adjudication as to whether the group policy in question and the 
certificates issued thereunder were lawfully canceled, the court finds and holds 
that the named defendants are appropriately brought into the case as a class rep- 
resenting all other persons holding like certificates under the group policy in 
question. As is hereinafter stated, however, this finding and holding is not intended 
to apply to any certificate holder who may have had a contractual right arising 
oe to the date of the cancellation of the contract, to wit, the 23d of March, 

The general relief demanded by the plaintiff here is that the group policy 
described above and all certificates thereunder be declared by this court to have 
been canceled and terminated under date of March 23, 1933. 

The defendants appeared and made full return, and in effect set up four 
contentions : 

First. That in a former action brought in equity in this court involving the 
same group policy when terminated by voluntary dismissal became res adjudicata 
of all rights of the plaintiff in the present proceeding and that such final voluntary 
order of dismissal ends the right of the plaintiff to bring the present action. 

Second. That under section 7994 of the Code of Laws of South Carolina, 
volume 3, 1932, the plaintiff cannot rely upon the terms of the group policy because 
its terms are not set forth in its certificates held by the defendants, and only 
the conditions set forth in the policy held by the defendants can be considered 
by this court under this section of the Code. 


Third. That the amount in controversy did not exceed $3,000 exclusive of 
interest and costs. 

Fourth. The defendants claim that the plaintiff has a full, adequate, and 
complete remedy at law, and therefore this proceeding will not stand. 

The plaintiff, after presenting copy of the original group policy, together with 
all amendments, offered in addition thereto copies of all certificates issued to the 
several defendants named above together with the amendments to such certificates 
as to the amounts thereof, and further offered in evidence copies of the complaints 
filed by each of the defendants in the county court for Richland county, S. C.,, 
wherein the defendants named herein have each brought suit against the Equitable 
Life Assurance Society of the United States claiming $3,000 damages for alleged 
breach of contract accompanied by fraudulent act, the said alleged breach having 
involved the group policy in question, No. 1484, and the certificates issued 
thereunder, to each of the defendants above named. 

The plaintiff then offered the evidence of Mr. John B. Hyde, vice president 
of the Southern Railway, wherein the group policy in question was discussed by 
the witness and he called attention to the provision of the group policy wherein 
it is provided, “that renewal of the policy shall be conditioned upon the fact that 
75% of the employees eligible for insurance at any anniversary of the register 
date and not less than fifty employees shall then be insured hereunder, otherwise 
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the Society shall have the option of declining to renew the policy.” The register 
date of the policy is March 23 in each year and must be renewed annually upon 
payment of the premium required. Mr. Hyde, as vice president of the Southern 
Railway Company, states in his testimony: “The policy was about to terminate 
on its anniversary, March 23, 1933, and the question for determination was whether 
or not it was economically feasible to continue the plan with the consequent 
renewal of the insurance policy. The studies which were inaugurated under my 
jurisdiction showed the failure of eligible employees to come into the group, the 
large number of cancellations which had taken place during the policy year about 
to end on March 23, 1933, together with the drastic increase in rate which would 
have to be paid as premiums by the remaining members of the group, and these 
facts determined the management to decide that it was not feasible that the plan 
be carried forward.” 

The witness then files in evidence a copy of letter written to William J. 
Graham, Esq., vice president of the Equitable Life Assurance Society of the 
United States, dated February 1, 1933, reading in part as follows: “Policy No. 
1484, issued by The Equitable Life Assurance Society of the United States to 
Southern Railway Company and allied companies embraced in Southern Railway 
System, Washington, D. C., which became effective March 24, 1922, will expire 
at midnight on March 23rd, 1933. This is to notify you that this policy will not 
be renewed.” 

The witness further introduced in evidence copy of letter or circular sent out 
to each of the employees of Southern Railway Company and its subsidiaries who 
were insured under the group policy, advising them of the cancellation. 

The testimony of Mr. Edward R. Rose, assistant superintendent of the group 
insurance department of the Equitable Life Assurance Society of the United 
States, was presented to the court, and Mr. Rose on the part of the Equitable Life 
testified as to receipt of the notice of cancellation by the Southern Railway and 
the fact that the policy in question was actually canceled on the records of the 
society as of midnight March 23, 1933. 

The foregoing constitutes a short summary of the very full and complete tes- 
timony presented to the court in this case. 

After extensive argument by counsel representing the plaintiff and the 
defendants, the court has concluded that the relief prayed for in the complaint 
must be granted and the contentions of the defendants must be denied. 

[2] As to the first contention of the defendtants above named, the court 
has examined the order of voluntary dismissal heretofore granted in a case 
brought in equity in this court by the same plaintiff and holds that such order in 
no wise affects the rights of the plaintiff society to bring this action. 

{3] On the second grouna asserted by the defendants, the court holds that 
section 7994, Code of Laws South Carolina, volume 3, 1932, does not apply to 
the case in question because of necessity a certificate issued under a group policy 
is part and parcel of the group policy, of which the insured had full knowledge, 
and each of the certificate holders under such group policy are bound by the 
terms thereof. 

[4] The third defense involved the question of “artnount or value in contro- 
versy,” and the court unhesitatingly holds that this case concerns the group policy 
in question and admittedly the amount of coverage in this group policy is far in 
excess of that required by the statutes of the United States for the jurisdiction 
of this court in a case of this character. 

[5] Fourth, the defendants assert that the plaintiff has a full, adequate, and 
complete remedy at law. The court is familiar with and has reviewed the cases 
mentioned by the defendants’ counsel in argument, including the recent case of 
Pioneer Pyramid Life Ins. Co. v. Hughey (C.C.A.4th) 76 F.(2d) 524; Southern 
Grocery Stores v. Hollis (C.C.A.4th) 63 F.(2d) 351; and Georgia Power Company 
v. Hudson (C.C.A.4th) 49 F.(2d) 66, 75 A.L.R. 1439; but these and like cases do. 
not apply to the pending proceeding. 

We are here concerned with the Federal Declaratory Judgment Statute, section 
274d, Judicial Code, 28 U.S.C.A. § 400, and the issue is whether there is “an actual 
controversy” before this court, and, if so, then this court shall have power “upon 
petition * * * or other appropriate pleadings to declare rights and other legal 
relations of any interested party petitioning for such declaration * * * and. such 
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declaration shall have the force and effect of a final judgment or decree and be 
reviewable as such.” 


Congress clearly has provided a new form of procedure whereby some of the 
ancient rules and doctrines of the court of equity have been eliminated from consid- 
eration where there is a real controversy and the court finds it possible to make 
a declaratory judgment which will determine the rights of the parties in the action. 
This contention of the defendants is therefore overruled. ; 

The plaintiff herein, as hereinabove stated, makes the named defendants parties 
both individually and as a class to represent numerous other persons who hold 
certificates under the group policy in question, and under the Federal Declaratory 
Judgment Statute, it seems appropriate to the court that the relief granted under 
this decree should apply to all certificate holders under said group policy. 

The court therefore adopts the foregoing as its findings of fact and conclu- 
sions of law, and holds that the plaintiff herein is entitled to the relief prayed for. 

It is therefore ordered, adjudged, and decreed that the group policy of insur- 
ance No. 1484, dated March 24, 1922, issued by the Equitable Life Assurance 
Society of the United States to Southern Railway Company and its subsidiaries, 
and including all certificates issued thereunder, be and it is hereby declared to be 
canceled, terminated and ended as of midnight March 23, 1933, and that all rights 
of the defendants holding certificates issued pursuant to the terms of said group 
policy and any and all other persons who hold certificates under said group policy 
and in like position with the defendants ceased and terminated as of midnight, 
March 23, 1933, and that the plaintiff is not liable to any of the defendants named 
herein, or any other certificate holder for any damages alleged to have resulted 
because of said cancellation effective as of March 23, 1933, and particularly on 
account of the matters and things set forth in the several complaints brought by 
the named defendants hereinabove and offered in evidence in this action. 

It is further ordered, adjudged, and decreed that all of the defendants above 
named, and each of them, together with all other persons in like position as certif- 
icate holders under said group policy be and they are hereby restrained and enjoined 
from bringing any proceeding in any court, or from presenting any pending cases 
against the Equitable Life Assurance Society of the United States because of the 
issuance of said group policy or any certificate or certificates thereunder, or because 
of the cancellation of said group policy or any certificate or certificates issued 
thereunder, unless said person first appear before this court on motion at the foot 
of this order and it be shown by such person as a certificate holder that he has 


a cause of action arising out of the contract in question prior to the date of the 
cancellation of said policy, to wit, March 23, 1933. 


Let this case be held open, therefore, for the purpose of entertaining any 
further motions in accordance with the foregoing. 


CARTER v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. No. 263. 
District Court, W. D. Kentucky, at Bowling Green. June 1, 1937. 
19 Federal Supplement 599. 
2. PRESUMPTION. 


It is not to be lightly presumed that an insurance agent inserted in an applica- 
tion for insurance answers other than those made by the applicant in view of Ken- 
tucky statute making it a crime to do so (Ky.St. § 656(e). 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

3. AGENCY FOR INSURER. 

Under the Kentucky statute, where an insurance agent fills in the application he 
represents the company and not the insured (Ky.St. § 633) 

(For other cases see Insurance, Dec. Dig. § 379[7].) 
5. MISREPRESENTATION, 


Under Kentucky statutes making insurance solicitors the general agents of the 
company and prohibiting contracts to the contrary and providing that statements in 
‘application shall not be deemed warranties, where an applicant gave true answers to 
questions in a life insurance application, false answers inserted by the soliciting 
agent do not prevent recovery (Ky.St. §§ 633, 639). 

(For other cases, see Insurance, Dec. Dig. $ 379[4].) 

Action by James C. Carter, administrator of the estate of Barlow Bryant, 
deceased, against the Business Men’s Assurance Company of America. On demur- 
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rer by defendant to a paragraph of the reply, and by plaintiff to a paragraph of 
the rejoinder. 


Demurrer to the reply overruled, demurrer to the rejoinder sustained, and 
order, previously entered, set aside. 

Laurence B. Finn, of Bowling Green, Ky., for plaintiff. 

B. J. Bethurum, of Somerset, Ky., for defendant. 

Hamitton, District Judge. __ ; oe 

Barlow Bryant, a resident of Monroe county, Ky., made application on 
December 19, 1934, to the defendant for a policy of insurance on his life in the 
principal amount of $5,000. Pursuant to his application, the defendant issued its 
policy No. L-201200 on December 30, 1934. Bryant died February 3, 1936, and his 


administrator filed with the defendant proofs of loss and demand for payment, 
which was refused. 


This action was instituted March 31, 1936, in the Circuit Court of Monroe 
county, Ky., and within the time provided under the law was removed to this court 
on the ground of diversity of citizenship. 


The defendant answered, admitted the issuance of the policy, and alleged that 
in the application, which was made a part thereof, the insured made false and 
fraudulent answers to the following material questions: 


“Q. 2. Have you consulted or been treated by any physician or surgeon within 
the past five years? A. No. 


“QO. 3. Have you ever been under observation, care or treatment in any 
hospital, sanitarium, asylum or similar institution? A. No. * * * 


“Q. 6. Have you ever been addicted to the use of any drug or liquor? A. 
No.” 


The defendant alleged that the insured had within the period stated in question 
No. 2 been treated by a regularly practicing physician for sickness and disease, and 
had also been confined in a sanitarium for treatment for the excessive use of 
intoxicating liquors and narcotic drugs, which was contrary to his answer to 
question No. 3: and further, that the insured had habitually and continuously used 
liquor and narcotics excessively, contrary to his answer to question No. 6. 

Defendant further alleged that the insured made the false statements in his 
application for the purpose of deceiving defendant and causing the issuance of the 
policy, all of which was a fraud. 


The plaintiff, in his reply, admitted the questions and answers were as stated in 
the application, but alleged the insured had at the time given true and correct 
answers to the agents, who wrote untrue answers. 

The defendant, in its rejoinder, denied its agents had written untrue answers, 
and further alleged the insured had signed the application after it was written and 
had accepted it as a part of the policy, and was estopped to deny its correctness. 


The defendant demurs to the second paragraph of the reply, and the plaintiff 
to the second paragraph of the rejoinder; and the case is submitted on these 
demurrers. 


In addition to the parts of the application specifically pleaded, the defendant 
relies on that part of the policy which provides: 

“This policy and the application herefor constitute the entire contract of insur- 
ance between the parties hereto. All statements made by the insured shall in the 
absence of fraud be deemed representations and not warranties, and no such state- 
ment shall void the policy unless it is contained in the application and a copy 
thereof attached to the policy when issued. * * * 


“This policy is issued in consideration of an application for insurance, copy of 
which is attached hereto and made a part hereof.” 


And also on the following provisions of the application: “(30) Do you agree 
that no person except an executive officer of the Company shall have authority 
to make or modify any contract of insurance in behalf of the Company or to waive 
any of its requirements and that the falsity of any answer in this application shall 
bar the right to recover hereunder if such answer is made with intent to deceive or 
materially affects the acceptance of the risk by the Company, and do you expressly 
waive on behalf of yourself and of any person who shall have, or claim, any 
interest in any contract issued hereunder, all provisions of law forbidding any 
physician or other person who has attended or examined or who may hereafter 
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attend or examine you from disclosing any knowledge or information which he has 
or may hereafter acquire? Yes.” 

Defendant also relies on section 679, Carroll’s Kentucky Statutes, 1936 Edition, 
which is as follows: “All policies or certificates hereafter issued to persons within 
the Commonwealth of Kentucky by corporations transacting business therein under 
this law, which policies or certificates contain any reference to the application of 
the insured, or the by-laws, or the rules of the corporation, either as forming part 
of the policy or contract between the parties thereto, or as having any bearing on 
said contract, shall have such application, by-laws and rules, or the parts thereof 
relied upon as forming part of the policy or contract between the parties thereto, or 
as having any bearing on said contract, attached to the policy or certificate, or 
printed on the face or reverse side thereof, and unless either so attached and 
accompanying the policy, or printed on the face or reverse side thereof, shall not 
be received as evidence in any action for the recovery of benefits provided by the 
policy or certificate, and shall not be considered a part of the policy, or of the 
contract between the parties. The policy or certificate, and the rules and regula- 
tions, shall be printed, and no portion thereof shall be in type smaller than brevier: 
Provided, however, That nothing in this section shall be construed as applying to 
evidence used in reinstatement of a policy or certificate. But the provisions of this 
section and this subdivision shall not apply to secret or fraternal societies, lodges, 
or councils, which are under the supervision of a grand or supreme body, and 
secure members through the lodge system exclusively, and pay no commission, nor 
employ any agents, except in the organization and supervision of the work of local 
subordinate lodges or councils.” 

Plaintiff insists that the knowledge of defendant’s soliciting agent was imputed 
to it, and, since the agent knew of the insured’s answers, which were not a mis- 
statement, and thereafter the defendant issued its policy, it is deemed to have. 
waived the provisions of the application relied upon and it is now estopped from 
pleading as a defense the alleged material misstatement of facts. 

Defendant insists that the insured accepted its policy with the knowledge that 
material facts were misstated, and he knew this when he signed the application. 
He is now estopped to claim imputed knowledge of its agent to the defendant, or to 
claim that the defendant has waived any defensive provision of the policy or the 
application. 

[1] Estoppel, while recognized as an essential part of the law, is not its 
favorite. Its application always locks the door to truth and is a barrier against 
an investigation of the facts. It lives in the law to prevent an undue advantage 
being obtained by one party at the expense of another which could not other- 
wise be rectified. 

[2] Section 656(e), Carroll’s Kentucky Statutes, 1936 Edition, makes it a 
crime for the agent or officer of a life insurance company doing business in the 
commonwealth to falsify or cause to be falsified, or insert or cause to be 
inserted, in any application for life insurance, any answer to a question pro- 
pounded in such application of an applicant for insurance, or insert or cause to 
be inserted in any such application any statement or answer other than the 
statement or answer made by the applicant. It is not to be lightly presumed 
that any agent of an insurance company would commit a crime in connection 
with his business. 

[3] Section 633 of Carroll’s Kentucky Statutes, 1936 Edition, provides, among 
other things, whoever solicits and receives applications for insurance on behalf 
of any insurance company shall be held to be an agent of such company, any- 
thing in the policy or application to the contrary notwithstanding. The Court 
of Appeals of Kentucky has consistently construed this section of the statute to 
apply to applications for policies, and, where the agent fills in the application, he 
represents the company and not the insured. Standard Auto Insurance Asso- 
ciation v. Henson, 201 Ky. 230, 256 S.W. 414; Svea Fire & Life Insurance Qom- 
pany v. Walker, 235 Ky. 289, 30 S.W.(2d) 1105. See, also, Kentucky Macaroni 
Company v. London & Provincial Marine & General Insurance Company (C.C.A.) 
83 F.(2d) 126. 

The reply of the plaintiff in the case at bar alleges that the insured made 
correct answers to each and every one of the questions asked, and the agent 
of the company, without his knowledge or consent, inserted false answers. 
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[4] We are here dealing with a contract which was executed in Kentucky, 
and the decisions of its Court of Appeals, while not controlling, should be fol- 
lowed unless in conflict with the federal courts. 

In the case of Metropolitan Life Insurance Company v. Trunick’s Admin- 
istrator, 246 Ky. 240, 247, 54 S.W.(2d) 917, 918, the insurance company resisted 
payment of a policy on the ground that the insured in her lifetime had made 
false answers in the application for insurance in regard to her condition of 
health, hospitalization, and medical care. It developed the insured had cancer, 
had been in hospitals, and been treated by physicians. It was insisted that the 
agent of the insurer knew the true facts, but fraudulently concealed them from 
the insurer. The policies expressly provided they should be void “if * * * the 
insured * * * has within two years before date hereof been attended by a 
physician for any serious disease or complaint.” 

The evidence heard at the trial conclusively showed that some, if not all, of 
the statements relied on were both false and material. The court, in holding 
the insured’s agent had waived the forfeiture provisions of the policy for 
fraudulent misrepresentation, said: 

“The sole question presented for determination is whether or not any facts 
were shown which relieved the plaintiff from the binding effect of Celesta 
Trunick’s signature to the applications which contained the misrepresentations. 

“Ordinarily, a person who signs a writing is bound by its terms and con- 
ditions, though it is not read to or by him, unless his signature to the writing 
is obtained by fraudulent means employed by the other party. In the case of 
insurance contracts, it is the rule that the insurer will be estopped to deny its 
liability on the policy if its agent inserts false statements in the written appli- 
cation or by misleading statements induces the insured to make false answers 
if the insured is acting in good faith. Provident Life & Accident Insurance 
Company v. Parks, 238 Ky. 518, 38 S.W.(2d) 446, 448; Standard Auto Insurance 
Association vy. Russell, 199 Ky. 470, 251 S.W. 628; A&tna Life Insurance Com- 
pany v. McCullagh, 185 Ky. 664, 215 S.W. 821; Hartford Insurance Company 
vy. Haas, 87 Ky. 531, 9 S.W. 720, 10 Ky.Law Rep. 573, 2 L.R.A. 64.” 

The ablove case states substantially the Kentucky rule, and has been applied 
in all cases in Kentucky, except where the evidence showed the insured had 
knowingly participated in the fraud of the agent of the insurer in procuring the 
insurance. The doctrines of estoppel and waiver have been interchangeably 
applied to insurance contracts, based on the provisions of the Kentucky Statutes 
making the agent of the insurer solely the representative of the company and 
with implied general authority to act for the qompany. 


The doctrine of estoppel in some cases has been rested on a broader ground 
than the statute. It is said that the insured, if not misled by the agent, would 
in all probability pay a higher premium to cover the risk, and, if his application 
was denied on a true statement of the facts, would apply to another insurer, 
and a manifest injustice is done the policyholder by the insurance company 
accepting premiums and not questioning its liability on the policy until after 
death, too late for the insured to protect those dependent on him. 


As was said by Judge Holt in the case of Harrison v. Provident Relief 
Association, 141 Va. 659, 126 S.E. 696, 701, 40 A.L.R. 616: “Men should not be 
compelled to will law suits to the objects of their bounty, and a charge of fraud 
can best be answered by one who is alive to testify.” 


Coming to the decisions of the federal courts, we find there is some appar- 
ent contrariety. It may be said the question is troublesome and requires con- 
siderable legal refinement to reconcile apparently conflicting theories, but when 
closely analyzed there is nlo conflict. The question was first considered by the 
Supreme Court in the case of Union Mut. L. Insurance Company v. Wilkinson, 
13 Wall. 222, 224, 20 L.Ed. 617. 


_. In that case, the Union Mutual Insurance Company of Maine insured the 
life of Mrs. Malinda Wilkinson, her husband being the beneficiary. The com- 
pany did business in Keokuk, Iowa (where the application was made and‘ policy 
delivered) through its agent Ball. He propounded questions and took down the 
answers, and, when the application was signed by the applicant, it was forwarded 
by the physician to the company. The policy was returned to the agent, who 
delivered it and collected the premiums. Among the questions and answers were: 
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“*Has the party ever had any serious illness, local disease, or personal 
injury; if so, of what nature, and at what age?’ * * * 

“ ‘No.’ * * * 

“‘*Mother’s age, at her death? * * * 

“640 * e * 

“‘Cause of her death? * * * 

“‘Fever.’” 

On the death of Mrs. Wilkinson, the company refused to pay on the policy 
on the ground that the answers to above questions were false; that Mrs. Wil- 
kinson had received a serious personal injury in 1862; and that her mother had 
died at 23 of consumption, rather than at 40 of fever. 

The husband brought suit to recover and the lower court found for the 
plaintiff. The Supreme Court upheld the decision of the Circuit Court, and 
said: 

“In the case before us a paper is offered in evidence against the plaintiff 
containing a representation concerning a matter material to the contract on 
which the suit is brought, and it is not denied that he signed the instrument, and 
that the representation is untrue. But the parol testimony makes it clear 
beyond a question, that this party did not intend to make that representation 
when he signed the paper, and did not know he was doing so, and, in fact, had 
refused to make any statement on that subject. If the writing containing this 
representation had been prepared and signed by the plaintiff in his application 
for a policy of insurance on the life jof his wife, and if the representation com- 
plained of had been inserted by himself, or by some one who was his agent 
alone in the matter, and forwarded to the principal office of the defendant cor- 
poration, and acted upon as true, by the officers of the company, it is easy to 
see that justice would authorize them to hold him to the truth of the statement, 
and that as they had no part in the mistake which he made or in the making 
of the instrument which did not truly represent what he intended, he should 
not, after the event, be permitted to show his own mistake or carelessness to the 
prejudice of the corporation. 

“If, however, we suppose the party making the insurance to have been an 
individual, and to have been present when the application was signed, and 
soliciting the assured to make the contract of insurance, and that the insurer 
himself wrote out all these representations, and was told by the plaintiff and his 
wife that they knew nothing at all of this particular subject of inquiry, and that 
they refused to make any statement about it, and yet knowing all this, wrote 
the representation to suit himself, it is equally clear that for the insurer to 
insist that the policy is void because it contains this statement, would be an act 
of bad faith and of the grossest injustice and dishonesty. And the reason for 
this is that the representation was not the statement of the plaintiff, and that 
the defendant knew it was not when he made the contract; and that it was 
made by the defendant, who procured the plaintiff’s signature thereto. * * * 

“This question has been decided differently by courts of the highest respect- 
ability in cases precisely analogous to the present. It is not to be denied that 
the application, logically considered, is the work of the assured, and if left to 
himself or to such assistance as he might select, the person so selected would 
be his agent, and he alone would be responsible. On the other hand, it is well 
known, so well that no court would be justified in shutting its eyes to it, that 
insurance companies organized under the laws of one State, and having in that 
State their principal business office, send these agents all over the land, with 
directions to solicit and procure applications for policies, furnishing them with 
printed arguments in favor of the value and necessity of life insurance, and 
of the special advantages of the corporation which the agent represents. They 
pay these agents large commissions on the premiums thus obtained, and the 
policies are delivered at their hands to the assured. The agents are stimulated 
by letters and instructions to activity in procuring contracts, and the party who 
is in this manner induced to take jout a policy, rarely sees or knows anything 
about the company or its officers by whom it is issued, but looks to and relies 
upon the agent who has persuaded him to effect insurance as the full and com- 
plete representative of the company, in all that is said or done in making the 
contract. Has he not a right to so regard him? It is quite true that the reports 
of judicial decisions are filled with the efforts of these companies, by their coun- 
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sel, to establish the doctrine that they can do all this and yet limit their respon- 
sibility for the acts of these agents to the simple receipt of the premium and 
delivery of the policy, the argument being that, as to all ther acts of the agent, 
he is the agent of the assured. This proposition is not without support in some 
of the earlier decisions on the subject; and, at a time when insurance com- 
panies, waited for parties to come to them to seek assurance, or to forward 
applications on their own motion, the doctrine had a reasonable foundation to 
rest upon. But to apply such a doctrine, in its full force to the system bf sell- 
ing policies through agents, which we have described, would be a snare and a 
delusion, leading, as it has done in numerous instances, to the grossest frauds, 
of which the insurance corporations receive the benefits, and the parties sup- 
posing themselves insured are the victims. * * * 

“An insurance company, establishing a local agency, must be held respon- 
sible to the parties with whom they transact business for the acts and declar- 
ations of the agent, within the scope of his employment, as if they proceeded 
from the principal.” 

The principle of this case has been reaffirmed in the cases of American 
Life Insurance Company v. Mahone, 21 Wall. 152, 157, 22 L.Ed. 593; New Jersey 
Mutual Life Insurance Company v. Baker, 94 U.S. 610, 614, 24 L.Ed. 268; Eames 
v. Home Insurance Company, 94 U.S. 621, 630, 24 L.Ed. 298: Continental Insur- 
ance Company v. Chamberlain, 132 U.S. 304, 312, 10 S.Ct. 87, 33 L.Ed. 341. 

Now turning to cases apparently contrary, the first is New York Life Insur- 
ance Company v. Fletcher, 117 U.S. 519, 554, 6 S.Ct. 837, 843, 29 L.Ed. 934. In 
this case the New York Life Insurance Company issued at its home office in 
New York a policy on the life of C. S, Alford of Missouri, in 1877, on his 
application to an agent for such policy and a physical examination. He made 
certain statements and representations respecting his life, past and present 
health, to which he appended a declaration, warranting their truthfulness and 
agreeing they should be the basis of any contract between him and the com- 
pany, and that if they or any ‘of them, were in any respect untrue, the policy 
issued thereon should be void and all money paid on account of the insurance 
should be forfeited; and further agreeing that, inasmuch as only the officers at 
the home office had authority to determine whether or not a policy should issue 
on any application, and as they acted only on the written statements and repre- 
sentations referred to, no statements or representations made, or information 
given, to the person soliciting or taking the application for the policy, should 
be binding on the company or in any manner affect its rights, unless reduced to 
writing and presented at the home office in the application. 

The policy was issued on the application and recited in consideration and 
upon the faith of the statements and representations contained in the applica- 
tion, all of which had been warranted by the applicant to be true. The insured 
died in 1880, and payment of the insurance was refused because among the 
documents furnished with proof of death was an affidavit from his physician of 
ten years that he had attended him once for diabetes and that he died of that 
disease, and that the application for this reason contained false statements and 
representations because he stated therein he had no kidney trouble or serious 
disease, and no regular medical attendant. 

The executor stated in his reply to the answer denying liability that two 
agents of the company were personally acquainted with the assured and knew 
his physical condition and that he had been treated for diabetes, and solicited 
him for insurance, and that he told them he didn’t think he was insurable, and 
that they assured him he was, that the fact he had had diabetes made no differ- 
cnee and if he would take out a policy and pay the required premiums he would 
have no trouble, and he consented. He said they advised him the application 
was a mere formality; that one of them read the questions to him and the other 
wrote the answers; and that when he was asked about having any disease, he 
told them they knew his condition and that he was under Dr. Brokaw’s treat- 
ment for diabetes and that they could talk to the doctor if they chose. He also 
said the assured signed the application for the purpose of identification without 
reading it, and that when the policy was delivered to him, he neither read it 
nor the application. 

On the trial it was proved Dr. Brokaw had been his physician and treated 
him for some years before his death for diabetes. It was also proved, on the 
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day he made application to the New York Life Insurance Company for insur- 
ance, he also applied to the Penn Mutual and set out in the application he had 
diabetes and Dr. Brokaw was his physician, and that company refused a life 
policy, but issued a fifteen year endowment. A witness testified to hearing the 
conversation between the assured and the agents about the diseased kidneys and 
that he did not think the application was read to the assured. 

This case is different from the Wilkinson Case because here there was a 
limitation upon the power of the agent, which limitation was brought to the 
attention of the assured. There was no such limitation in the Wilkinson Case. 
Also in this case the policy was returned to the assured with the application, 
calling his attention thereto, inviting him to inspect it and disclose if any errors 
were made therein. This was not done in the Wilkinson Case. 

The lower court gave the assured the full amount of the policy, and the 
Supreme Court, in reversing, said: 

“Where such agents, not limited in their authority, undertake to prepare 
applications, and take down answers, they will be deemed as acting for the com- 
panies. In such cases it may well be held that the description of the risk, 
though nominally proceeding from the assured, should be regarded as the act 
of the company. Nothing in these views has any bearing upon the present 
case. Here the power of the agent was limited, and notice of such limitation 
given by being embodied in the application, which the assured was required to 
make and sign, and which, as we have stated, he must be presumed to have 
read. He is therefore bound by its statements, * * * 

“There is another view of this case, equally fatal to a recovery. Assuming 
that the answers of the assured were falsified, as alleged, the fact would be at 
once disclosed by the copy of the application, annexed to the policy, to which 
his attention was called. He would have discovered by inspection that a fraud 
had been perpetrated, not only upon himself, but upon the company, and _ it 
would have been his duty to make the fact known to the company. He could 
not hold the policy without approving the action of the agents, and thus becom- 
ing a participant in the fraud committed. The retention of the policy was an 
approval of the application and of its statements. The consequences of that 
approval cannot, after his death, be avoided.” 

In Northern Assurance Company v. Grand View Building Association, 183 
U.S. 308, 365, 22 S.Ct. 133, 46 L.Ed. 213, the insured had other insurance on the 
property. This fact was known to the insurer’s agent, but was not disclosed in the 
application. Justice Shires, speaking for the Supreme Court, reviewed at great 
length both American and English cases and prior decisions of the court on the 
question as ‘to whether parol testimony could be introduced to contradict the terms 
of the policy and the application on which issued. The length of the opinion forbids 
but casual reference here, but suffice it to say, the ruling of the court in the Wilkin- 
son Case was approved, and its application distinguished from the case then under 
consideration. 

In the case of AStna Life Insurance Company v. Moore, 231 U.S. 543, 34 S.Ct. 
186, 58 L.Ed. 356, and Prudential Life Insurance Company v. Moore, 231 U.S. 
560, 568, 34 S.Ct. 191, 192, 58 L.Ed. 367, the court considered two cases involving the 
same assured and the same question. It was conceded that the policies were Georgia 
contracts. It was provided by the Code of that state (Civ.Code 1910, § 2479): 
“Every application for insurance must be made in the utmost good faith, and the 
representations contained in such application are considered as covenanted to be 
true by the applicant. Any variation by which the nature, or extent, or character 
of the risk is changed will void the policy.” 

The policies in question also provided that: “No agent or other person not an 
executive officer can alter or waive any of the conditions of this policy or make 
any agreement binding upon said company.” f 

There was no Georgia statute the equivalent of the Kentucky statute making 
the solicitor the general agent of the company for all purposes and prohibiting 
contracting to the contrary. . 

In the cases here under discussion, as in the one at bar, it was claimed the 
insured fully disclosed to the examining physician he was afflicted with heart dis- 
ease, but the physician, contrary to the wishes of the insured, did not disclose this 
fact in the answers. The beneficiary of the insured insisted the company was 
bound by the acts of its agent and had waived the defensive provisions of the policy. 
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The Supreme Court, 231 U.S. 543, at page 558, 34 S.Ct. 186, 191, 58 L.Ed. 356, in 
denying this contention, said: 

“It is hence contended that the agent, not Salgue, is responsible for the positive 
character of the answers, and that the insurance company is estopped by this action 
of the agent and by his knowledge of the actual conditions and circumstances. It is 
therefore further contended that the case comes within the principle of the cases 
which establish that where the agent of the company prepares the application or 
makes representations to the insured as to the character and effect of the state- 
ments of the application, he will be regarded in so doing as the agent of the com- 
pany, and not the agent of the insured. Among the cases cited to sustain the 
principle are the following in this court: Union Mutual Insurance Co. v. Wilkinson, 
13 Wall. 222, 20 L.Ed. 617; American Life Insurance Co. v. Mahone, 21 Wall. 152, 
22 L.Ed. 593; New Jersey Mutual Life Insurance Co. v. Baker, 94 U.S. 610, 24 
L.Ed. 268; Continental Life Insurance Co. v. Chamberlain, 132 U.S. 304, 10 S.Ct. 
87, 33 L.Ed. 341; German-American Life Association v. Farley [102 Ga. 270, 29 
S.E. 615], supra, is also cited, and, being a Georgia case, its authority is especially 
urged. 

“There are, however, later cases which enforce the provisions of a policy, and 
we have seen that it was agreed in the policy under review ‘that no statement or 
declaration made to any agent, examiner, or other person, and not contained in’ the 
application, should ‘be taken or construed as having been made to or brought to the 
notice or knowledge of’ the company, ‘or as charging it with any liability by reason 
thereof.’ And he, Salgue, expressed his understanding to be that the company or 
one or more of its executive officers, and no other person, could grant insurance or 
make any agreement binding upon the company. 

“The competency of applicants for insurance to make such agreements, and that 
they are binding when made, is decided by Northern Assurance Co. v. Grand View 
Building Association, 183 U.S. 308, 22 S.Ct. 133, 46 L.Ed. 213; Northern Assurance 
Co. v. Grand View Building Association, 203 U.S. 106, 27 S.Ct. 27, 51 L.Ed. 109: 
+e i St. Paul Fire & Marine Insurance Co., 216 U.S. 311, 30 S.Ct. 312, 54 
L.Ed. 493.’ 


In the case of Mutual Life Insurance Company of New York v. Hilton-Green, 
241 U.S. 613, 624, 36 S.Ct. 676, 680, 60 L.Ed. 1202, the insured made materially 
false statements in his application, but it was claimed the agents of the insurer 
knew the true facts and that their knowledge would be imputed to their principal, 
thereby waiving the forfeiture provisions of the policies. It was provided in the 
application that all statements made therein were warranties. The policies were 
written and delivered in the state of Florida, which state had a statute (section 2765, 
Gen. Statutes of Florida 1906) prescribing that every person who receives money 
for any insurance company in payment of a contract of insurance, or who directly 
or indirectly causes to be made any contract of insurance, shall be deemed to all 
intents and purposes to be an agent or representative of such company. The 
Supreme Court held that the medical examiners, who it was claimed wrote false 
answers into the applications, were agents of the insurer with limited authority 
and the statute did not make them general ones. The court rejected the contention 
of the representatives of the assured that the insurer had either waived or was 
estopped to set up the false and fraudulent representations in the application for 
the policy as a bar to recovery, and said: 


“Considered in most favorable light possible, the above quoted incorrect state- 
ments in the application are material representations; and, nothing else appearing, 
if known to be untrue by assured when made, invalidate the policy without further 
proof of actual conscious design to defraud. Moulor v. American Life Ins. Co., 
111 U.S. 335, 345, 4 S.Ct. 466, 28 L.Ed. 447, 450; Phcenix Life Ins. Co. v. Raddin, 
120 U.S. 183, 189, 7 S.Ct. 500, 30 L.Ed. 644, 646: A&tna Life Ins. Co. v. Moore, 231 
US. 543, 556, 557, 34 S.Ct. 186, 58 L.Ed. 356, 365, 366. May, Ins. 4th ed. § 181. 

“The general rule which imputes an agent’s knowledge to the principal is well 
established. The underlying reason for it is that an innocent third party may 
properly presume the agent will perform his duty and report all facts which affect 
the principal’s interest. But this general rule does not apply when the third party 
knows there is no foundation for the ordinary presumption —when he is acquainted 
with the circumstances plainly indicating that the agent will not advise his principal. 
The rule is intended to protect those who exercise good faith, and not as a shield 
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for unfair déaling. The Distilled Spirits, 11 Wall. 356, 367, 20 L.Ed. 167, 171; 
American Surety Co. v. Pauly, 170 U.S. 133, 156, 18 S.Ct. 552, 42 L.Ed. 977, 985; 
American Nat. Bank v. Miller, 229 U.S. 517, 521, 522, 33 S.Ct. 883, 57 L.Ed. 1310, 
1312, 1313; Mechem, Agency, 2d Ed. § 1815. 

“Section 2765 of the Florida statutes, supra, undertakes to designate as agents 
certain persons who in fact act for an insurance company in some particular; but 
it does not fix the scope of their authority as between the company and third per- 
sons, and certainly does not raise special agents, with limited authority, into general 
ones, possessing unlimited power. We assume Hogue, Torrey, and the medical 
examiners were in fact designated agents of the company, with power to bind it 
within their apparent authority; and in such circumstances the statute does not 
affect their true relationship to the parties. See Continental Ins. Co. v. Chamber- 
lain, 132 U.S. 304, 310, 10 S.Ct. 87, 33 L.Ed. 341, 343; New York Life Ins. Co. v. 
Russell, 23 C.C.A. 43, 40 U.S.App. 530, 77 F. 94, 103; Wood v. Firemen’s Insurance 
Co., 126 Mass. 316, 319; John R. Davis Lumber Co. v. Hartford Fire Ins, Co., 95 
Wis. 226, 234, 235, 70 N.W. 84, 37 L.R.A. 131. 

“The assured at the least consciously permitted an application containing 
material misrepresentations to be presented by subordinate agents to officers of the 
insurance company under circumstances which he knew negatived any probability 
that the actual facts would be revealed; and later he accepted policies which he 
must have understood were issued in reliance upon statements both false and 
material. He could claim nothing because of such information in the keeping of 
unfaithful subordinates. Moreover, the false representations accompanied and 
were essential parts of the policies finally accepted. He did not repudiate, and 
therefore adopted and approved, the representations upon which they were based. 
Beyond doubt an applicant for insurance should exercise toward the company the 
same good faith which may be rightly demanded of it. The relationship demands 
fair dealing by both parties. New York Life Ins. Co. v. Fletcher, 117 U.S. 519, 
529, 533, 534, 6 S.Ct. 837, 29 L.Ed. 934, 939, 940; Northern Assurance Co. v. 
Building Association, 183 U.S. 308, 361, 22 S.Ct. 133, 46 L.Ed. 213, 234: United 
States Life Ins. Co. v. Smith, 34 C.C.A. 506, 92 F. 503.” 

It would extend this opinion to too great length to review even briefly the 
decisions of other federal and state courts on the legal question we have here. 
They are numerous and apparently conflicting, but, when closely analyzed, with the 
two prime factors in view, the conflicts disappear. These factors are: First, the 
statutory provisions of the state where the contract is made; second, whether the 
provisions of the application are warranties or representations. 

[5] The policy involved in this action is a Kentucky contract and, as we have 
heretofore pointed out, the statutory law of the state makes the solicitor the general 
agent of the company, and contracting to the contrary is prohibited, so the case 
falls within the rule laid down by the Supreme Court in Continental Insurance 
Company v. Chamberlain, supra. 

Section 639 of the Carroll’s Kentucky Statutes, 1936 Edition provides: “All 
statements or descriptions in any application for a policy of insurance shall be 
deemed and held representations and not warranties; nor shall any misrepresenta- 
tions, unless material or fraudulent, prevent a recovery on the policy.” 

It will thus be seen that warranties are prohibited, and it follows that the case 
of Union Mut. Insurance Company v. Wilkinson, supra, is controlling. 

The demurrer to the second paragraph of the plaintiff’s reply should be over- 
ruled, and the demurrer to the defendant’s rejoinder, as amended, sustained. The 
order entered in this action on May 19, 1937, is set aside and held for naught. 


In re GORDON. 
BROWN v. GORDON. No. 337. 
Circuit Court of Appeals, Second Circuit. June 14, 1937. 
90 Federal Reporter (2d) 583. 

4. RIGHTS OF CREDITOR. 

A creditor may resort to cash surrender value of life insurance policy of debtor 
merely by proving that he was creditor before any exemption statute was enacted. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from the District Court of the United States for the Eastern District 
of New York. 
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Proceeding in the matter of Samuel Gordon, bankrupt. From an order 
directing the bankrupt to turn over to Douglas E. Brown, the trustee in bank- 
ruptcy life insurance policies No. 3035962-A and No. 36250788-C issued by the 
Metropolitan Life Insurance Company and No. 1399630 issued by the Northwestern 
Mutual Life Insurance Company, or in lieu thereof to pay to Douglas E. Brown 
as trustee in bankruptcy $1,230.47, the cash surrender value thereof, and holding 
life insurance policy No. 15081308 issued by the New York Life Insurance Com- 
pany exempt, the bankrupt appeals in so far as the order directs him to surrender 
the first three policies to the trustee in bankruptcy or to pay $1,230.47 their cash 
surrender value. The trustee appeals in so far as the order holds the policy issued 
by the New York Life Insurance Company exempt. 

Afhirmed as to the bankrupt’s appeal; modified and affirmed as to the trustee’s 
appeal. 

John R. Vunk, of Patchogue, L. I. N. Y. (Harold Ashare, of Patchogue, 
L. L, N. Y., of counsel), for bankrupt-appellant and cross-appellee. 

James G. Moore, of New York City (Albert H. Ruppar, of New York City, 
of counsel), for trustee-appellee and cross-appellant. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

Aucustus N. Hanp, Circuit Judge. 

The questions before us on this appeal are whether the cash surrender values 
of four life insurance policies of which the wife of the bankrupt is the beneficiary, 
but in all of which the bankrupt reserved the right to change the beneficiary, are 
exempt from the claim of the trustee under section 55-a of the Insurance Law 
of the State of New York enacted on March 31, 1927 (Consol.Laws N.Y. c. 28). 

[1] Three of the policies (two issued by the Metropolitan Life Insurance 
Company and one by the Northwestern Mutual Life Insurance Company), having 
a total cash surrender value of $1,230.47, were issued prior to the enactment of 
section 55-a of the New York Insurance Law. If at that time there were creditors 
having valid claims, the policies were, to the extent of the above cash surrender 
value, assets which the trustee is entitled to collect for the benefit of those cred- 
itors. In re Messinger, 29 F. (2d) 158, 68 A.L.R. 1205 (C.C.A.2). 

The remaining policy was issued by the New York Life Insurance Company 
under date of January 8, 1930, which is subsequent to the enactment of section 55-a 
supra, and had a cash surrender value of $1,330 at the date of bankruptcy. 

The District Court held that the first three policies to the extent of the total 
cash surrender value of $1,230.47 were estate assets not within the exemption 
provided by the state statute, but that the policy of the New York Life Insurance 
Company, because issued after the enactment of section 55-a supra, was within the 
statutory exemption. 

The bankrupt has appealed from so much of the order as denies exemption 
in respect to the cash surrender value of the first three policies, claiming that 
all four policies are exempt under section 55-a, and the trustee has appealed from 
so much of the order as held the policy issued by the New York Life Insurance 
Company exempt. 

Appeal of the Bankrupt. 


The bankrupt appeals from the portion of the order directing him to turn 
over the first three policies to the trustee or to pay the latter $1,230.47 as the 
cash surrender value thereof. He contends that the claim of the creditor Patchogue 
Citizens Bank & Trust Company was not such as to render the cash surrender 
value of $1,230.47 an asset which could not under our decision of In re Messinger, 
29 F.(2d) 158, 68 A.L.R. 1205, lawfully be exempted by section 55-a supra. The 
reason given for taking this position is that neither the proof of claim nor the 
evidence shows an indebtedness of the bankrupt to the creditor antedating the 
enactment of section 55-a. 


We are met at the outset with the objection to the bankrupt’s argument that 
the question before us is one of fact which was resolved against the bankrupt 
by the court below. We are permitted by section 24b of the Bankruptcy Act, as 
amended, 11 U.S.C.A. § 47(b), under which this appeal was allowed, to review 
only questions of law. It is said, however, that the following considerations 
require a decision of the appeal in the bankrupt’s favor: (1) The proof of debt 
sets forth no indebtedness antedating the statute; (2) the note relied on in the 
proof of debt succeeded other notes but they had been paid by the bankrupt; 
(3) the Patchogue Bank was a secured creditor and the trustee could not maintain 
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a turnover proceeding without liquidatiing the security pursuant to section 57h of 
the Bankruptcy Act, 11 U.S.C.A. § 93(h). 

{2-4] There was evidence sufficient to justify the District Court in finding 
that the note held by the creditor for $23,847.65 succeeded earlier notes given for 
indebtedness which accrued prior to the enactment of section 55-a. The fact that 
these prior notes, except to the extent of $5,150, were marked “paid,” does not 
require us to hold that the earlier indebtedness represented by thege notes was 
extinguished. No agreement to cancel it was established, nor was such an agree- 
ment at all probable. Indeed, we think it was disproved. All the notes were 
simply evidence of loans, and the creditor was, therefore, entitled to take the 
position that the claim it relied on existed prior to the enactment of section 55-a. 
Jagger Iron Co. v. Walker, 76 N.Y. 521; Cohen v. Rossmore, 225 App.Div. 300, 
306, 233 N.Y.S. 196. The four notes marked “paid” were so marked merely to 
guard against future negotiation and not to extinguish pro tanto existing obligations, 
While the proof of claim contained a list of notes gutstanding, the evidence 
disclosed the earlier origin of the indebtedness upon which the Patchogue Bank 
relies, and its claim may be treated as amended to conform to the proof. In re 
International Match Corporation, 69 F.(2d) 73 (C.C.A.2); Lewith v. Irving Trust 
Co., 77 F.(2d) 855 (C.C.A.2); In re Lynan, 127 F. 123 (C.C.A.2); In re Kessler, 
184 F. 51 (C.C.A.2); and In re Basha, 200 F. 951 (C.C.A.2). The objection that 
the creditor was bound to liquidate its security and, as it has not done this, has 
failed to prove a valid claim for any excess is met because the claim relied on 
apparently is not one of the secured obligations and also because liquidation under 
section 57h, 11 U.S.C.A. § 93(h), is only necessary to prove claims in order to 
obtain a dividend. A creditor may resort to the cash surrender value of any life 
insurance policies of his debtor merely by proving that he was a creditor before 
any exemption statute was enacted. 

is} he trustee can reach the cash surrender value of the first three policies, 
even though the proceeds after collection will ultimately pass to a particular cred- 
itor having claims antedating the enactment of section 55-a of the New York 
Insurance Law for the reason that the trustee represents all creditors. Theoret- 
ically there might be many such creditors whose claims against the cash surrender 
value would have to be marshaled in order that the asset in question might be 
properly shared among them. 

For the foregoing reasons the order so far as respects the appeal by the 
bankrupt is affirmed. 

Appeal of the Trustee in Bankruptcy. 

The trustee in bankruptcy objects to the portion of the order holding that 
the policy of the New York Life Insurance Company is exempt from the claim 
of the Patchogue Bank on the ground that section 55-a of the New York Insurance 
Law, if applicable to the cash surrender value of that policy, would impair the 
obligation of contracts and thus would violate article 1, § 10, cl. 1, of the Constitu- 
tion of the United States. 

Section 55-a in so far as it is pertinent to the trustee’s appeal reads as follows: 

“Rights of creditors and beneficiaries under policies of life insurance. lf a 
policy of insurance, whether heretofore or hereafter issued, is effected by any 


person on his own life or on another life, in favor of a person other than himself, 
or, except in cases of transfer with intent to defraud creditors, if a policy of 
life insurance is assigned or in any way made payable to any such person, the 
lawful beneficiary or assignee thereof, other than the insured or the person so 
effecting such insurance, or his executors or administrators, shall be entitled to 


its proceeds and avails against the creditors and representatives of the insured 


and of the person effecting the same, whether or not the right to change the bene- 


ficiary is reserved or permitted, and whether or not the policy is made payable 
to the person whose life is insured if the beneficiary or assignee shall predecease 
such person.” 


The court below sustained the exemption on the ground that the policy of 
the New York Life Insurance Company was not issued until after the exemption 
statute took effect, and held that, if the exemption is to be avoided, both the 


claims of creditors who seek to reach the cash surrender value and the policy 
1 


itself must antedate the enactment. The trustee contends that it is enough tor 
the indebtedness to precede the enactment and that a creditor is entitled to resort 
to “future acquisitions” of his debtor for payment of his claim, unless an exemp- 
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tion existed at the time when the debt was incurred, so that the debt can be said 
to have been contracted with the exemption in view. Edwards v. Kearzey, 96 U.S. 
595, 24 L.Ed. 793; Sturges v. Crowninshield, 4 Wheat, 122, 4 L.Ed. 529. 

[6] It is generally said that an impairment of a creditor’s rights must be 
substantial in order to come within the constitutional prohibition. Bronson v. 
Kinzie, 1 How. 311, 11 L.Ed. 143. Thus a workman’s tools or a farmer’s necessary 
implements may be within the protection of an exemption statute even as against 
prior creditors. Perhaps it may be reasonably argued that insurance policies 
ought to stand in a class by themselves, because of a fair doubt whether creditors 
are likely to lose anything through the issue to a debtor, after the passage of 
an exemption act, of an insurance policy in favor of a third person in which 
he retains a power of revocation. Whether the debtor here would have kept 
any part of the moneys expended in premiums, if he had not taken out insurance 
for the benefit of his wife, is perhaps a matter of speculation. It may be said 
that, if the chance of obtaining a policy which he might reasonably suppose to 
be exempt because of the terms of section 55-a of the New York Insurance Law 
had not existed, he might have lived on the moneys expended in premiums or 
might have taken out insurance payable to his wife without reserving any power 
of revocation or might have expended his earnings in other ways—in all of which 
cases they would have been unavailable to his creditors. On the other hand, 
it is problematical whether a debtor who retains a power of revocation under 
circumstances like the present does not do so because he is determined to keep 
control of the policy for all purposes and whether he would have acted thus, 
whether he had thought section 55-a applied or not. It seems entirely possible 
and perhaps probable that he would have saved his earnings and put them in the 
savings bank or otherwise have invested them, in case he had not taken out the 
insurance. In other words, the determining factors are too doubtful to enable 
us to say that creditors would lose no substantial right if such exemption statutes 
were held applicable. 


But we find no decisions of the Supreme Court or of the highest courts of 
the state distinguishing between policies issued prior to the passage of exemption 
laws and those issued after. In Nelson v. McCrary, 60 Ala. 301, such a distinction 
was repudiated in respect ‘to a homestead exemption where the land in question 
was purchased after the enactment of the statute creating the exemption. Johnson 
v. Fletcher, 54 Miss. 628, 28 Am.Rep. 388, is to the same effect, as also Foster 
v. Byrne, 76 Iowa, 295, 35 N.W. 513, 41 N.W. 22. 

The following decisions relied on by the bankrupt are not in accord with our 
views: In re Weisman (D.C.) 10 F.Supp. 312, 314; In re Beach (D.C.) 8 F.Supp. 
910, 911; In re Rosenberg-Oldstein Co. (D.C.) 236 F. 812, 813; Cecilian Operating 
Corporation v. Berkwit, 151 Misc. 814, 272 N.Y.S. 291. 

If the distinction between policies taken before the enactment of the exemption 
statute and after it were tenable, we should expect that in the former contingency 
the courts would have allowed trustees in bankruptcy to reach only the cash 
surrender value at the date of the enactment and not the value accrued to the date 
of bankruptcy. Yet we believé the value at the time of bankruptcy has always been 
payable in those cases to the trustee. Bank of Minden v. Clement, 256 U.S. 126, 
41 S.Ct. 408, 65 L.Ed. 857; Addiss v. Selig, 264 N.Y. 274, 190 N.E. 490, 92 A.L.R. 
1384; In re Kest, 78 F.(2d) 705 (C.C.A.2); In re Messinger, 29 F.(2d) 158, 68 
A.L.R. 1205 (C.C.A.2); In re Heilbron’s Estate, 14 Wash. 536, 45 P. 153, 35 
L.R.A. 602. 

_ 7, 8] In view of the general rule that statutes which may substantially 
impair the right of existing creditors are construed as not affecting the claims of 


such creditors, we cannot regard the New York exemption act as affecting the 


remedies of the Patchogue Bank. Many a man who becomes insolvent has little 
or nothing except the cash surrender value of an insurance policy, often of substan- 
tial worth. A distinction between policies issued before and after the passage 
of an exemption act is not tenable if in either case there are preexisting creditors. 
Such a distinction would be based upon mere speculation and, if indulged in, to 


justify an exemption would seem to involve a result against the general weight 


of authority. Indeed, it is hard to distinguish between an investment in life 


insurance and a deposit in a savings bank.’ W. B. Worthen Co. vy. Thomas, 292 
U.S. 426, 54 S.Ct. 816, 78 L.Ed. 1344, 93 A.L.R. 173; Bank of Minden v. Clement, 
256 U.S. 126, 41 S.Ct. 408, 65 L.Ed. 857; Kener v. La Grange Mills, 231 U.S. 215, 
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34 S.Ct. 83, 58 L.Ed. 189; Edwards v. Kearzey, 96 U.S. 595, 24 L.Ed. 793; Gunn 
v. Barry, 15 Wall. 610, 21 L.Ed. 212; Sturges v. Crowninshield, 4 Wheat. 122, 4 
L.Ed. 529; In re Messinger (C.C.A.) 29 F.(2d) 158, 68 A.L.R. 1205; In re Kest 
(C.C.A.) 78 F.(2d) 705; Addiss v. Selig, 264 N.Y. 274, 190 N.E. 490, 92 A.L.R. 
1384; Nelson v. McCrary, 60 Ala. 301; Foster v. Byrne, 76 Iowa, 295, 35 N.W. 
513, 41 N.W. 22; Dunn vy. Stevens, 6 Minn. 380, 64 N.W. 924, 65 N.W. 348; The 
Homestead Cases, 22 Grat. (Va.) 266, 294, 12 Am.Rep. 507; Johnson v. Fletcher, 
54 Miss. 628, 28 Am.Rep. 388; Rieger v. Wilson, 102 Mont. 86, 56 P.(2d) 176, 

The order is so modified as to affirm the order of the referee in bankruptey 
and to direct the bankrupt to turn over the policy of the New York Life Insurance 
Company to the trustee or pay the cash surrender value therefor amounting to 
$1330; otherwise it is affirmed. 


MOORE v. NEW YORK LIFE INS. CO. No. 1488. 
Circuit Court of Appeals, Tenth Circuit. June 12, 1937. 
Rehearing Denied Aug. 7, 1937. 
90 Federal Reporter (2d) 760. 
EVIDENCE. 

Evidence held insufficient to show that the application contained false answers. 
which did not disclose the alleged fact that the insured had prostatitis and had been 
treated therefor by a physician within five years previously, precluding rescission or 
cancellation of life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the District of New 
Mexico; Colin Neblett, Judge. 

Bill by the New York Life Insurance Company against June B. Moore. From 
a decree for plaintiff, defendant appeals. 

Reversed with directions. 

H. A. Kiker, of Santa Fe, N. M. (Verdan A. Doggett, of Raton, N. M., and 
Manuel A. Sanchez, of Santa Fe, N. M., on the brief), for appellant. 

John C. Watson, of Santa Fe, N. M. (Francis C. Wilson and John T. Watson, 
both of Santa Fe, N. M., on the brief), for appellee. 

Before Lewis, Phillips, and Bratton, Circuit Judges. 

Lewis, Circuit Judge. 

Appellee filed its bill of complaint in the court below on August 23, 1935, seek- 
ing rescission and cancellation of its 14-year term policy of insurance issued to 
Walter W. Moore in the sum of $15,000 and naming his wife as beneficiary to 
whom it agreed to pay the amount named if the insured should die within 14 years 
from the date of the policy. The policy was dated and issued on September 5, 
1933, and by its terms took effect on August 26, 1933, on which date application 
for the policy by Moore was made out by written answers put down by the hand 
of an examining physician. The questions propounded to the applicant were on a 
printed form. The insured died on May 20, 1935. He left his widow, the bene- 
ficiary, surviving to whom he was married in January, 1916, and they had lived 
together thereafter until his death. The policy states: 

“This Contract is made in consideration of the application therefor and of the 
payment in advance of the sum of $252.45, the receipt of which is hereby acknowl- 
edged, constituting the first premium * * * .” 

A like sum was to be paid each year thereafter until fourteen such payments 
should be made. Another provision of the policy is this: 

“This Policy and the application therefor, copy of which is attached hereto, 
constitute the entire contract.” 


As a basis for rescission and cancellation the bill of complaint charges: 

“(d) That, in and by his said written application, the said Walter W. Moore, 
declared in substance and effect that he did not, at the time of said application, 
drink beer, wine, spirits or other intoxicants, in any frequency or quantity, and 
that he had not drunk them in the past in any greater frequency or quantity than 
an occasional drink, and that during the then last past five years he had not drunk 
any of them to excess; and declared further, in substance and effect, that he had 
never consulted a physician or practitioner for nor suffered from any ailment or 
disease of the intestines, or the eyes, and declared further, in substance and effect, 
that, within the then past five years he had not consulted, been examined by, nor 
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been treated by, any physician or practitioner, except Dr. C. B. Elliott of Raton, 
New Mexico, in January, 1933, for influenza; and, in immediate connection with 
his said declarations, did make further declaration in these words: ‘On behalf of 
myself and of every other person who shall have or claim any interest in any 
insurance made hereunder, I declare that I have carefully read each and all of the 
above answers, that they are each written as made by me, and that each of them 
is full, complete and true, and agree that the Company believing them to be true 
shall rely upon them;’ all of which declarations will appear by a reference to said 
Exhibit A; 

“(e) That the said decarations were false in this: that in the past, and within 
five years next prior to the making of his said application, said Walter W. Moore, 
had used and drunk intoxicants to excess; that within five years next prior to the 
making of his said application, he had suffered from ailments or diseases of the 
eye, of the intestines, of the prostate gland and from an abscessed condition in the 
rectal region; and that within five years next prior to the making of his said 
application he had consulted, been examined by, and been treated by a physician or 
physicians for said disease or ailment of the prostate gland and for said abscessed 
condition in the rectal region; that the complainant did believe the said declarations 
to he true, and did rely upon their truth in issuing the said policy; and that the 
falsity of said declarations, as herein above alleged, was a fraud upon the com- 
plainant.” 

Appellant, defendant below, having answered, the cause went to final hearing. 
The court found the facts, stated its conclusions of law, and entered decree that 
the policy be rescinded and surrendered to the clerk of court for cancellation, and 
that the clerk pay to defendant or to her attorney the amount of premiums that had 
been paid by insured then on deposit in the registry of the court with interest, which 
had theretofore been tendered by the insurer. 

No proof was introduced tending to support the charges of the bill that the 
insured had used intoxicants to excess at any time, nor that he had suffered any 
ailment or disease not stated in his application, or been treated by any physician or 
practitioner therefor, nor of the other charges, except treatment by Dr. Elliott 
for abscesses in the region of the rectum, and except the testimony of Dr. Smith 
that he treated insured for prostatitis, within five years prior to insured’s appli- 
cation for the policy. 

Dr. Elliott testified that the abscesses were not of any considerable seriousness 
but were purely a local condition; that the insured was engaged in the live stock 
business, was of large physique, and the rubbing of the saddle would cause them. 

The District Judge, when he came to pass on the merits, found that the abscess 
condition was in the region of the rectum, not in the rectum; and that said abscesses 
were not of a serious nature but of minor importance and did not affect the general 
health of the insured. See Cooley’s Briefs on Insurance (2d Ed.) Vol. 4, p. 3394 
et seq. Moreover, counsel for appellee in objecting to an interrogatory propounded 
to a witness called for appellant said: 

“No issue is made of his physical condition, but that this answer, or these 
answers which counsel is about to read, has no tendency to dispute the testimony of 
Dr. Smith, that he treated the insured during the periods from 1931 to 1932, 1933, 
for prostatistis, which is the only issue in the case.” 

There is then left for consideration, as just indicated, whether there is substan- 
tial, unequivocal and convincing evidence that insured in his application made false 
answers which did not disclose the fact, if it were a fact, that Walter W. Moore 
had prostatitis and that within the five years he had been treated for it by Dr. 
M. F. Smith. 

The particular questions in the application relied on and the answer thereto 
are these: 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? Answer: No.” 


Prostatitis was not specified in the ailments referred to in the above question. 

“11. What physicians or practitioners, if any, not named above, have you con- 
sulted or been examined or treated by within the past five years?” 

Answer: “Dr. C. B. Elliott, Raton, N. Mex. Jan. 1933. Influenza. 2 or 3 days. 
Recovery.” 

The name of Dr. M. F. Smith was not included in the answer. 
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The District Judge in finding the facts said: 

“That the answers of said Walter W. Moore to questions ten and eleven (10 
and 11) aforesaid, were not full, complete and true, and were knowingly false in 
this: * * * and that said Walter W. Moore had consulted and had been treated by 
Dr. M. F. Smith, a duly licensed physician of Raton, New Mexico, several times 
in August and September, and on October 31st, on December Ist, and on December 
15th all in 1931, on March Ist, and on May 15th in 1932, and on March Ist, on 
March 15th, and on April Ist in 1933, for chronic prostatitis.” 

The substance of that finding is the sole basis set up in the bill and relied upon 
at the trial in support of appellee’s claim to right of rescission and cancellation of 
the policy. Dr. Smith was the only witness who testified that insured had prostatitis 
and had been treated for prostatitis. Both propositions were challenged by appellant. 
As to the first, the challenge was direct by testimony of competent physicians and 
surgeons that he did not have prostatitis; and as to the second, that Dr. Smith did 
not treat him for prostatitis, it was circumstantial. 

Those issues of fact require careful examination of Dr. Smith’s testimony. The 
first six questions propounded to him were the usual formal inquiries as to his qual- 
ifications as a physician and surgeon and that he was acquainted with Walter W. 
Moore during his. lifetime. He was then asked: 

“During the five-year period prior to August 26th, 1933, were you consulted 
professionally by Mr. Moore? A. Yes, sir. May I look at my notes?” 

He was informed that he could do so. He had a book which he called his 
record in his hand and apparently consulted it. He was then asked: 

“Will you please state the dates on which you were so consulted by Mr. 
Moore? A. August, 1931, five times; September, 1931, six times; October, 1931, 
eight times; December, 1931, nine times; and, March, 1932, there was consultation 
in May, 1932, and March, 1933, and April, 1933, I believe that is all.” 

He said Mr. Moore had an old chronic prostate condition for which he treated 
him. He used massage and electric heat. 

“Q. Did you administer any medicine? A. Yes, sir, I generally give them 
medicine for that. I do give them medicine internally. 

“Q. Was this condition cured at the date of your last treatment, April first, 
1933? A. No, sir. 

“Q. Did you advise the patient that it was cured? <A. No, sir.” 

No questions were asked on direct as to the symptoms he found. On cross- 
examination Dr. Smith became much confused as to the dates on which he had 
treated Mr. Moore. He had testified in chief that he treated him five times in 
August, six times in September, eight times in October, and nine times in December, 
1931. The court in its findings said that Dr. Smith had treated Mr. Moore several 
times in August and September, on October 31st, on December 1st, and December 
15th, all in 1931. It is impossible to reach a definite conclusion as to approximately 
how many times he treated or claims to havé treated Mr. Moore in all or in any 
month. During that inquiry in the beginning of his cross-examination he said: 

“Well, I would have to bring down the daily record to give you the exact dates, 
the way I kept the account at that time.” 

“ little later on inquiry about the number of treatments in August, 1931, he 
said: 

“I will put down the first, tenth and fifteenth. I treat them every five days. 

“Q. You have no record of the first? A. I have a record; I can surely produce 
it; it is in my daily record in my safe. 

“Q. Have you looked it up, the record? A. This is the record here. 

“Q. That is not in your safe, is it? A. No. This is a perfect record. I have 
no exact detailed record. * * * 

“Q. Now describe to the court, please sir, just the symptoms which he 
exhibited at that time. (August 1, 1931). A. They feel uncomfortable; they have 
a little discharge at times; they are not critically ill, just unhappy, those old pros- 
tates, have difficulty voiding, sometimes have to get up at night. 

“Q. What do you mean by being unhappy? A. Mean that a man that cannot 
hold his water in the usual manner is unhappy. 

“Q. Now, you mean, a man suffering from chronic prostatitis has frequent 
urination? A. Get up at night; have difficulty in urination. 

“Q. If you found the first day of August, 1931, that Walter W. Moore was 
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suffering from old prostatitis it necessarily follows that he had been troubled 
with frequency of urination? A. Not necessarily, at all. 

“Q. Well, had he? A. Those symptoms vary; in his particular case he was 
complaining of a sense of weight and discomfort in the region of his prostate. 

“Q. Do you know anything about whether he suffered any difficulty in 
urination? <A. No, he had no difficulty in urination. 

“Q. Is there anything connected with urination when a man has chronic 
prostatitis except frequency and difficulty of voiding? A. This discharge annoys 
them. 
“Q. Suffer any pain? A. It is not excruciating pain, it is uncomfortable. 

“Q. Let us talk about Walter W. Moore,—did he suffer, do you know, from 
frequent urination? A. He did not. 

“Q. No trouble of that sort? A. No, * * * 

“Q. Now, Walter W. Moore had no disturbance with his power to retain 
urine, wasn’t called upon to urinate frequently either day or night? <A. That 
phase wasn’t bothering him. 

“Q. What about his nervous condition? Any evidence of nervousness, 
neurasthenia? A. He didn’t consult me me for those conditions; he has this 
prostatitis. 

“Q. You mean to say that neurasthenia is not one of the symptoms of 
chronic prostatitis? A. Those people are, chronic prostatitis will certainly make 
them nervous, neurotic. 

“Q. You use the word neurotic, and I have used the word neurasthenia—do 
you consider them the same? A. Yes, in my opinion. 

“QO. What about his sexual powers? A. That matter was not brought up. 
He was normal. I presume. He had no nervous symptoms. * * * 

“Q. Did you find him on your examination the first day of August, 1931, to 
be depressed, mentally? A. No specially. 

“OQ. Apprehensive? A. No. 

“Q. That is what a person suffering from neurasthenia would be? A. Mr. 
Moore wasn’t nervous; he was a great, big cowboy, not given to nerves. 

“Q. He had no sexual disturbances of any sort? A. He didn’t admit any. 

“Q. He had no difficulty with urination? A. Yes, he had at times. He had 
discharge. He had at times painful urination.” 

He was later asked: 

“Q. Did you find a discharge in the case of Walter W. Moore? A. Yes, 
we did. That was his complaint when he first came in. 

“t). } gg you at that time make a slide from this discharge? A. Yes, we 
alwavs do. 

“Q. After you made a slide, what did you do? A. In that sort of discharge, 
as a rule those organisms— 

“Q. I want to know what you did. A. You give them a slide, send him 
home, for him to make his own and bring it in. 

“Q. What did you do in this instance? A. I don’t know. 

“Q. You know you did do that? A. Yes, sir. 

“Q. When did he bring it back? A. The next time he came in.” 

After stating more than once that Walter Moore came in on the first, tenth 
and fifteenth of August, he was asked: 

“Q. From after the tenth day of August, Walter W. Moore didn’t come 
again until the first day of September? A. Yes, sir, that is right. 

“Q. On the fifteenth day of September he came again? When was the next 
time he came again? A. The 3lst day of October. 

“Q. Was there one after the 15th day of September? A. The 15th and 30th 
day of September. The 3lst of October. 

“Q. September first, the fifteenth and September 30th, is that correct? A. 
That is right. 

“QO. Then October 3lst? A. Yes, sir. 

‘ “Q. Then what next? A. The first of December, and the 15th of Decem- 
er, 

“Q. December first and fifteenth? Then he didn’t appear again until March, 
1932? On what days did he come then? A. The first. 

“Q. On the first day of March? A. Yes, sir. 

“Q. When next? A. May 15th. 
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“Q. Then he didn’t appear again until March, 1933, first and fifteenth? 
A. March, 1933, he was there the first and fifteenth, yes, sir. 

“Q. Then the last item was the first of April, 1933? April Ist, 1933? A. 
Yes, sir.” 

Further on he stated Mr. Moore was in twice in August, 1931, and twice in 
September, 1931, “do you want me to go over that again?” 

“Q. No, we are doing fine. Just a minute. He was in twice in August, 
1931? <A. Yes, sir. 

“Q. He was in twice in September, 1931? A. Yes, sir. 

“Q. And he was in how many times in October, 1931? A. Once. 

“Q. Well, I have three times in August, 1931, the first, the tenth and the 
fifteenth, you just testified to awhile ago. A. He was in in August, four times 
in December, 1931.” 
Later on he was asked whether he didn’t have some trouble with Mr. Moore 
about a charge that he made for a call at his office because of a fibroid tumor 
on Moore’s right thigh before Moore went to Mayo’s and had the tumor 
removed. That matter is set out in Moore’s application in answer to the ques- 
tion as to whether he had ever undergone any surgical operation. It occurred 
in 1925. Dr. Smith denied that he had any trouble with Moore, but stated that 
Moore “made some trouble.” He admitted he looked at the tumor. He denied 
that Mrs. Moore paid him $6.00 for that call and was then asked: 

“Q. And thereafter, a few months, you sent him a bill for the same trip? 
A. I don’t know anything about it. 

“Q. And Walter W. Moore came up and stated to you that he had already 

paid you once, isn’t that true? A. That is possible; we are always delighted to 
adjust such matters.” 
He was then asked if he hadn't recently written a letter to Mrs. Moore about a 
bill which he claimed Moore owed him. He answered that he had, and that he 
had sent bills to Mr. Moore for the same services long before he died, and that 
he also sent the bill to Mrs. Moore. The letter was read to him and he was 
asked: 

“Q. That is your signature’ to the letter? A. Yes, sir. 

“Q. Will you explain to the court why you wrote that letter? A. We 
wanted to get the bill settled, that is all. 

“Q. What effect did that have on your testimony in this case? A. Nothing— 
I don’t know why I was asked to come in here.” 

The letter was then put in evidence. It reads thus: 

“M. F. Smith, M. D. 

“Raton, New Mexico. 

“Raton, New Mexico, May 6th, 1936. 
“Mrs. Walter Moore, 
Raton, New Mexico. 

“Dear Mrs. Moore: There is an old account outstanding on Walter Moore 
for $47.00. We are very anxious to get this closed out, and due to the fact that 
Walter Moore’s estate is in litigation, ‘We have been asked to testify in a 
insurance suit.’ 

“Kindly let us hear from you within the next few days. 

“Your sincerely, 

“M. F. Smith 
“MFS :H [Sgd.] M. F. S.” 
He was further interrogated and testified: 

“Q. Doctor, there was no hope that Walter W. Moore would ever recover 
from that chronic prostatitis the last time you saw him? A. Those people get 
well—why don’t they, if they are treated properly. 

“Q. Did you so regard Walter W. Moore as being then well? A. Well, 
prostatitis is a pretty common thing, wouldn’t draw any particular conclusion. 

“Q. The last time you saw him, April first, 1935, (1933) was Walter W. 
Moore at that time cured of chronic prostatitis? A. He had an old prostatitis 
all through that time; he never got over it to my knowledge in his life, he 
would never recover, there would always be at all times thereafter when the 
prostate was examined, evidence of this trouble.” 

Dr. Smith admitted that someone called upon him probably a month or two 
after Mr. Moore’s death and asked him if he had any record or file for treating 
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Mr. Moore; that he kept mo record of that call and wasn’t really interested. 
He was asked if it was Mr. Peck of Denver, Investigator for the insurer, but 
he did not identify the caller by name or otherwise. 

Again, it is uncertain what symptoms Dr. Smith discovered on which he 
based his diagnosis that Mr. Mocre had chronic prostatitis or prostatitis. His 
first answer was not applied specifically to Mr. Moore. He said: 

“They feel uncomfortable; they have a little discharge at times; they are 

not critically ill, just unhappy, those old prostates, have difficulty in voiding, 
sometimes they have to get up at night.” 
In explanation of what he meant by unhappy, he said: “Mean that a man 
that cannot hold his water in the usual manner is unhappy.” Asked if Mr. 
Moore was suffering the first time he called because of old prostatitis it would 
necessarily follow that he had been troubled with frequency of urination, he 
answered: “Not necessarily at all.” He was asked: “Well, had he?” “A. Those 
symptoms vary; in his particular case he was complaining of a sense of weight 
and discomfort in the region of his prostate.” He was then asked if he knew 
whether Mr. Moore suffered any difficulty in urination. He answered: “No, 
he had no difficulty in urination.” He was again asked if Walter Moore suf- 
fered. from frequent urination. His answer: “He did not.” “Q. No trouble of 
that sort?” “A. No.” Asked again whether Walter Moore had any trouble 
with his power to retain his urine and whether he was called upon to urinate 
frequently either day or night, his answer was: “That phase wasn’t bothering 
him.” Later ‘on he was asked: “He had no difficulty in urination?” “A. Yes, 
he had at times. He had at times, painful urination.” 

Dr. Smith was asked whether he found Mr. Moore to be nervous. His 
auswer: “He had no nervous symptoms. * * * Mr. Moore wasn’t nervous; he 
was a great big cowboy, not given to nerves.” He was asked: “What about his 
sexual powers?” “A. That matter was not brought up. He was normal, I 
presume.” He further said Mr. Moore didn’t admit any sexual disturbances 
of any sort. Dr. Smith was asked: “Well what about metastatic symptoms, any- 
thing of that sort?” “A. There was nothing of that sort in his condition.” His 
attention was called to several well known writers on prostatitis, among them 
Dr. Kretschmer of Rush Medical College. He conceded Dr. Kretschmer to be 
competent authority. The book named the symptoms (as read into the record) 
under the following headings: (1) urinary; (2) sexual; (3) nervous; (4) meta- 
static. Dr. Rife of Sante Fe, New Mexico, was called as an expert. He gave 
the most common symptoms as frequent urination. Other symptoms given were 
painful defecation, nervousness, occasionally discharge from the penis, inter- 
ference with the sexual powers, and feeling of fullness in the region of the 
rectum. 

It cannot be said with confidence that Dr. Smith found any of the symptoms 
named by Drs. Kretschmer and Rife. Most of them he expressly eliminated. 
When he came to tell of his use of a slide he seemed in doubt as to just what 
he did in that respect. He said: “I don’t know.” 

Dr. Elliott of Raton testified that he was consulted by Walter Moore in 
December, 1928, for an abscessed condition in the region of the rectum. He 
again saw him in April, May, June and July ‘of 1930 for the same trouble. That 
matter was mentioned supra. He did not see Moore professionally after 1930 
until 1934 when he treated him again. He said: 

“IT never had any indication at any time when treating Walter W. Moore 
that he was afflicted with prostatitis of any sort. I was never consulted by him 
concerning that. He was at all times until the latter part of 1934 a man whose 
appearance indicated robust health.” 

Dr. Whitcomb of Raton, New Mexico, was the examining physician who 
wrote down the answers to questions on Mr. Moore’s application for the policy. 
As a witness he testified that he had practiced medicine in New Mexico for 25 
years; that he was associated with Dr. Elliott; that during all that time he had 
been examiner for appellee company and other companies; that he examined 
Walter W. Moore on August 26, 1933, which was the date of his application 
and made the medical examiner’s report; that he made a careful examination 
ot Mr. Moore at that time; that all of the answers on the application were in 
his handwriting; that the answers on the medical report give the exact results 
of his personal examination of Mr. Moore at that time; that he attended him 
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in the fall of 1934 for a little time; that he did not at that time or any other 
time discover that he suffered from chronic prostatitis or anything of that sort; 
that he did not inquire specifically as to the prostate gland and made no exam- 
ination for the purpose of determining whether he was suffering from prostatitis 
or infection of the prostate gland; that question wasn’t asked in the exam- 
ination, 


Dr. Baker ‘of Pueblo, Colorado, testified by deposition: that he was a reg- 
ularly licensed physician in that state and had practiced in Pueblo since 1896, 
being a graduate of Northwestern University, Chicago, Medical Department; 
that on July 24, 1934, he examined Walter W. Moore of Raton, New Mexico, 
and made a general examination following the examination of his right eye 
by Dr. Hopkins, at Dr. Hopkins’ request; that he found some bad teeth; pupil 
of his eye was dilated; blood pressure 130/80; lungs and heart appeared to be 
normal; abdomen was obese and flabby; no tumor masses could be made tout; 
scrotum relaxed but normal; cremasteric abdominal reflexes present and active; 
he had no loss of sexual power; rectal examination showed presence of old 
scars due to old ischio rectal abscesses; knee jerks present and active; his 
prostate found to be normal; that there was nothing of a physical nature out- 
side of the condition found by Dr. Hopkins that was a departure from normal. 
He also made a blood serum examination in regard to whether or not there was 
any syphilis, Wasserman and Kahn test. Both were negative, so there was no 
syphilis. Except for condition Dr. Hopkins found in the eye, his condition was 
very good. Moore was six feet tall, weighing about 212 pounds. 

Dr. Rife, a physician and surgeon of Sante Fe, was called and testified that 
in his judgment chronic cases of prostatitis are never entirely cured; that you 
can quiet them down for a time, but they don’t stay that way very long unless 
you do something radical to eliminate the trouble, 


Mrs. Moore, appellant testified that she and her husband lived together con- 
tinuously from January, 1916, until his death on May 20, 1935, that until the 
latter part of the year 1934 he was never seriously ill at any time; that in 1925 
he had a fatty tumor removed from his right thigh at the Mayo clinic. Before 
going there he saw practically all the doctors in Raton, among them Dr. Smith. 
Some difficulty arose about the bill for that visit, and they paid it at the time 
It was $6.00. Later Dr. Smith sent a bill for that $6.00. After that time so far 
as she knew no member of the family ever consulted Dr. Smith professionally. 
She never knew anything of her husband going to Dr. Smith in the years 193], 
1932 and 1933 for any kind of treatment. Prior to the time her husband had 
trouble with his eye in 1934 he slept well. She slept near him. He had no 
trouble with frequency of urination either day or night. He was never nervous. 
He made no complaint in the years 1931, 1932 and 1933 of any trouble with his 
kidneys or prostate gland. The first she ever heard from Dr. Smith with 
reference to treatments given Walter W. Moore was in the letter put in evi- 
dence in this case. She never saw any statements given by Dr. Smith to her has- 
band for any attention after the year 1925. She had gone through the papers 
left by her husband and looked at bills, but found no bill from Dr. Smith. Until 
her husband developed trouble with his right eye in the year 1934 she had no 
knowledge of any physical infirmity jon his part. 

Dr. Smith’s letter of May 6, 1936, to Mrs. Moore is an enigma. We see no 
connection between his statement that he had an old account against Walter 
Moore for $47 and his subsequent statement, “We have been asked to testify 
in an insurance suit.” He was asked to explain that letter, why he wrote it. 
His answer: “We wanted to get the bill settled, that is all.” Then he said: “I 
don’t know why I was asked to come in here,” although before making that 
answer he said he had known for a long time he would be called “as a witness 
in this case.” Moreover, he took the witness chair with his claimed record 
in his hand and at once turned to it. Can it be that his letter carried a veiled 
threat to Mrs. Moore that he would testify against her in this case if she 
didn’t pay him $47.00? Discredited, as the witness was, by his letter of May 
6, 1936, to Mrs. Maore, self-contradicted many times as to material facts, we 
cannot with any degree of confidence rest our conclusion on his testimony. 
Rather, we believe, the issues instead of being sustained by appellee, were dis- 
proved by appellant. 
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Let the decree in favor of appellee be reversed with directions to vacate it 
and dismiss the bill at cost of appellee. 


NEW YORK LIFE INS. CO. v. GAMER. No. 8124. 
Circuit Court of Appeals, Ninth Circuit. June 28, 1937. 
90 Federal Reporter (2d) 817. 
5. SUICIDE. 


In action on double indemnity clause of life policy, testimony, in answer to 
question concerning amount of deflection, if any, between time bullet passed 
through insured’s head and time it struck ceiling, that deflection would not be more 
than two or three inches at the outside, did not contradict district judge’s state- 
ment concerning absence of evidence as to deflection from gun’s muzzle into and 
through head. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from the District Court of the United States for the District of 
Montana; James H. Baldwin, Judge. 

Action by Stella Jane Gamer, as executrix of the will of E. Walter Gamer, 
also known as Edward W. Gamer, deceased, against the New York Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Charles R. Leonard, W. D. Kyle, and J. A. Poore, all of Butte, Mont., for 
appellant. 

Carl J. Christian and William Meyer, both of Butte, Mont., for appellee. 

Before Wilbur, Garrecht, and Denman, Circuit Judges. 

DENMAN, Circuit Judge. 

This is the second appeal in this case. 

The facts proved are not in their essence different from those presented to 
us on the former appeal. Gamer v. New York Life Ins. Co., 76 F.(2d) 543. 

The appellant states its first contention on this appeal as follows: 

“The only question of ultimate fact to be determined in this case is: Was 
the death of Edward Walter Gamer due to accident or suicide? 

“Plaintiff alleges that his death resulted directly and independently of all 
other causes from bodily injury effected solely through external, violent and acci- 
dental means, and did not result from self-destruction, but from the accidental 
discharge of a rifle. The answer denies that death resulted directly or indirectly 
from the accidental discharge of the rifle, and alleges he took his own life.” 

Appellant describes what it “alleges” concerning suicide as an “affirmative 
defense.” The policy insured against death in the sum of $10,000, and provided 
for the payment of a double indemnity in the event of death by accident, but that 
“Double Indemnity shall not be payable if the Insured’s death resulted from self- 
destruction, whether sane or insane.” (Italics supplied.) 

Liability for $10,000 was admitted and that amount was tendered. The appeal 
concerns the verdict for $20,000; that is, for the second $10,000 of the double 
indemnity. 

[1] Evidence was introduced from which the jury could infer that the special 
defense of suicide had been established. The District Judge, following the lan- 
guage of the instructions approved in Travelers’ Ins. Co. v. McConkey, 127 U.S. 
661, 8 S.Ct. 1260, 32 L.Ed. 308, instructed the jury as follows: 

“Ordinarily, gentlemen of the jury, im the absence of a plea by the defendant 
of suicide or self-destruction, the burden would be upon, and it still is upon the 
plaintiff in this case to prove that Walter Gamer died from external, violent 
and accidental means, but by its answer in this case the New York Life Insurance 
Company has admitted that Walter Gamer died through external and violent 
means. So that question is out. : 

“The question remains as to whether the death was accidentally caused, or the 
means of death was accidental, or whether it was suicide. But when the defendant 
took the position that it takes here, it assumed the burden of proving to you by a 
preponderance of the evidence that Walter Gamer killed himself voluntarily. 
***” ( Italics supplied.) 

And again: “In this case, the defendant alleges that the death of E. Walter 
Gamer was caused by suicide. The burden of proving this allegation by a prepon- 
derance or greater weight, of the evidence is upon the defendant. The presumption 
of law is that the death was not voluntary, and the defendant in order to sustain 
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the issue of suicide on the part of E. Walter Gamer must overcome this presump- 
tion and satisfy the jury by a preponderance of the evidence that his death was 
voluntary.” 

The appellant insurance company assigns and asserts error in that portion of 
the instruction which states that the burden is on the defendant insurer to prove 
by a preponderance of the evidence that Walter Gamer killed himself voluntarily, 
asserting the law to be that the burden of proof of suicide is not upon the insurer 
where it has raised the issue of suicide, but is on the plaintiff to show death by 
another accidental cause. 

The situation in this case is the same as that in the case of Travelers’ Ins. 
Co. v. McConkey, 127 U.S. 661, 664, 666, 667, 8 S.Ct. 1360, 32 L.Ed. 308, where 
the Supreme Court considered the question whether such an instruction was error; 
the policy clause in that case being identical to the one here. In that case the 
death of the insured by gunshot was under such circumstances as to allow infer- 
ences either of suicide or accident. In that case, as in this, there was a general 
denial that the death of the insured was occasioned by bodily injuries effected 
through external, violent, and accidental means, and the insurer pleaded specially 
that the decedent’s death was caused by suicide. 

The instruction to the jury which the Supreme Court held not error was: 

“The defendant, in its answer, alleges that the death of the insured was caused 
by suicide. 

“ ‘The burden of proving this allegation by a preponderance of evidence rests 
on the defendant. The presumption is that the death was not voluntary; and the 
defendant, in order to sustain the issue of suicide on his part, must overcome this 
presumption, and satisfy the jury that the death was voluntary.’ * * * 

“ “The burden of proof is upon the plaintiff to establish, by a preponderance 
of credible testimony, that the deceased came to his death from injuries or an 
injury effected through external, violent, and accidental means, within the intent 
and meaning of the contract and conditions expressed in the policy.’ * * * 

~ “it does clearly appear from the evidence that the insured came to his death 
from injuries or an injury effected through violent and external means, and * * * 
the presumption is that the means were unintentional on the part of the insured, 
which the court holds satisfies the contract. This presumed fact is not conclusive, 
and may be overcome by evidence, if such there is in the case, that the injuries were 
voluntary or intentional.’ ” (Italics supplied.) 


Travelers’ Ins. Co. v. McConkey, supra, 127 U.S. 661, 664, 665, 8 S.Ct. 1360, 
1361, 32 L.Ed. 308. 


The Supreme Court considered the two methods of raising the issues in 
the answer which, in that case, were as in the present one; that is, first, the issue 
presented by the general denial, and, second, the special issue presented as to 
suicide. Concerning the first issue it states (127 U.S. 661, at page 666, 8 S.Ct. 
1360, 1362, 32 L.Ed. 308): “There is no escape from the conclusion that, under the 
issue presented by the general denial in the answer, it was incumbent upon the 
plaintiff to show, from all the evidence, that the death of the insured was the 
result, not only of external and violent, but of accidental, means.” 


In holding that the instruction in respect to the second issue as to suicide, 
i. e., that “the burden of proving this allegation by a preponderance of evidence 
rests on the defendant,” was not error, the court held (127 U.S. 661, at page 668, 
8 S.Ct. 1360, 1363, 32 L.Ed. 308): “In respect to the issue as to suicide, the court 
instructed the jury that self-destruction was not to be presumed. In Mallory v. 
Travelers’ Ins. Co., 47 N.Y. [52] 54 [7 Am.Rep. 410], which was a suit upon an 
accident policy, it appeared that the death was caused either by accidental injury 
or by the suicidal act of the deceased. ‘But,’ the court properly said, ‘the presump- 
tion is against the latter. It is contrary to the general conduct of mankind; it 
shows gross moral turpitude in a sane person.’ Did the court err in saying to 
the jury that, upon the issue as to suicide, the law was for the plaintiff, unless that 


presumption was overcome by competent evidence? This question must be 
answered in the negative. The condition that direct and positive proof must be 
made of death having been caused by external, violent, and accidental means, 
did not deprive the plaintiff when making such proof, of the benefit of the rules 
of law established for the guidance of courts and juries in the investigation and 
determination of facts.” (Italics supplied). 


This court has consistently relied upon and held in accord with the McConkey 
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Case. In Prudential Ins. Co. v. Baciocco (C.C.A.) 29 F.(2d) 966, 967: “It is not 
controverted that death by drowning is a death by external and violent means 
within the terms of the policy, nor is it questioned that in cases of this character 
where such a death is shown there is a presumption against the theory of suicide. 
Metropolitan Life Ins. Co. v. Broyer (C.C.A.) 20 F.(2d) 818. It is also conceded 
that by reason of this presumption appellant had the burden of proving the 
contrary, and that where, as here, evidence of self-destruction is circumstantial, 
the insurance company must fail ‘unless the circumstances exclude with reasonable 
certainty any hypothesis of death by accident, or by the act of another.’ Tabor 
v. Mutual Life Ins. Co. (C.C.A.) 13 F.(2d) 765, 769.” 

In the Broyer Case, referred to above, citing the McConkey Case, we held: 
“The presumption is that Broyer did not commit suicide, and we cannot say that 
the jury erred in concluding that that presumption was not rebutted. Travelers’ 
Ins. Co. v. McConkey, 127 U.S. [661] 667, 8 S.Ct. 1360, 32 L.Ed. 308; International 
Life Ins. Co. v. Carroll sa nip 17 F.(2d) 42 [50 A.L.R. 362].” 

Metropolitan Life Ins. Co. Broyer (C.C.A.) 20 F.(2d) 818, 820. 

The Carroll Case last veiled upon above is from the Sixth Circuit, and it 
holds: “The presumptions of law arising from the fact of death are against 
self-destruction, for human experience shows that it is rare, even among the 
unhappy. Travelers’ Insurance Co. v. McConkey, 127 U.S. 661, 8 S.Ct. 1360, 32 
L.Ed. 308. * * * But certainly the law places upon him who relies upon self- 
destruction the burden of showing it by a preponderance of the evidence.” Inter- 
national Life Ins. Co. v. Carroll (C.C.A.) 17 F.(2d) 42, 43, 50 A.L.R. 362. 

The same rule is followed in this circuit in the earlier case of Connecticut 
Mut. Life Ins. Co. v. McWhirter (C.C.A.9) 73 F. 444, 449, 450. 

The insurance company contends that three cases from this circuit, United 
States Fidelity & Guaranty Co. v. Blum (C.C.A.9) 270 F. 946; Connecticut Gen. 
Life Ins. Co. v. Maher (C.C.A.9) 70 F.(2d) 441; and New Amsterdam Casualty 
Co. v. Breschini (C.C.A.9) 64 F.(2d) 887, have overruled this established doctrine. 
In no one of these cases was there any instruction to the jury as to the burden 
of proof, and in all the question decided was whether there was any evidence 
to go to the jury that the cause of death was otherwise than by suicide. All the 
court held in these cases was that if there was evidence from which the inference 
could be drawn that the death was otherwise than by suicide, the verdict must 
be sustained. 

In the Blum Case, supra, the court relies for a statement of the law as to 
the burden of proof on Travelers’ Ins. Co. vy. McConkey, supra. In the case of 
New Amsterdam Casualty Co. v. Breschini, supra, 64 F.(2d) 887, 890, this court 
held that the evidence established suicide and required an instructed verdict for 
the insurer. Hence it held that the instruction concerning the burden of proof 
should not be given, stating: 

“There were numerous instructions upon the question of burden of proof 
and upon the presumption of accident in the case of unexplained injury. They 
are not applicable to a fully oo injury and should not have been given. 
See United States F. & G. Co. Blum (C.C.A.) .270 F. 946.” 

In Connecticut Gen. Life he Co. v. Maher, supra, there is no decision as to 
the effect of the presumption against suicide on the burden of proof. However, 
we did hold that the defendant had to overcome the presumption against suicide. 
There is no intimation that the defendant had overcome the presumption by merely 
going forward with the evidence and causing a disappearance of the presumption. 
It had to overcome the presumption. Certainly here is nothing which purports 
to overrule the holding of the Supreme Court in the McConkey Case and of this 
court in the Broyer and Baciocco Cases, supra. 

The Supreme Court, recently, has recognized in its opinions the difference 
between those presumptions which cast the burden of proof on the party against 
whom the presumption exists, and presumptions which “vanish” when the party 
against whom they exist goes forward with the evidence and produces sufficient 
to warrant an inference overcoming the presumption. In the latter class of 


presumptions the party in whose favor the presumption exists still has the burden 
of proving the fact which the presumption supports. 


_ This distinction is summarized in Atlantic Coast Line R. Co. v. Ford, 287 
U.S. 502, 506, 53 S.Ct. 249, 250, 77 L.Ed. 457. There the court compares the 


presumption casting the burden of proof on the party against whom it is raised 
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in the case of Western & Altantic R. R. v. Henderson, 279 U.S. 639, 643, 49 S.Ct. 
445, 447, 73 L.Ed. 884. with the presumption which vanishes when the party 
against whom it exists goes forward with evidence tending to overcome it, recog- 
nized in Mobile, J. & K. C. R. Co. v. Turnipseed, 219 U.S. 35, 43, 31 S.Ct. 136, 
55 L.Ed. 78, 32 L.R.A.(N.S.) 226, Ann.Cas1912A, 463. The summary of the 
Henderson Case is as follows: “‘Each of the state enactments raises a presump- 


tion from the fact of injury caused by the running of locomotives or cars, The 


Mississippi statute created merely a temporary inference of fact that vanished 


upon the introduction of opposing evidence. * * * That of Georgia as construed 
in this case creates an inference that is given effect of evidence to be weighed 
against opposing testimony, and is to prevail unless such testimony is found by the 
jury to preponderate.’” (Italics supplied.) Atlantic Coast Line R. Co. v. Ford, 
287 U.S. 502, 506, 53 S.Ct. 249, 250, 77 L.Ed. 457. 


The Supreme Court in the McConkey Case, supra, has decided, in a case 
identical with that at bar, that the presumption against suicide belongs to the class 


of permanent presumptions of the Henderson Case, and not the vanishing presump- 
tion of the Turnipseed Case. It squarely holds that it casts the burden of proof 
upon the insurer. This court is not in a position to hold either that the McConkey 
Case has been overruled or that the law is left in a condition in which we may treat 
the question as one before us de novo. 


This distinction between “vanishing” or temporary presumptions and permanent 
presumptions which “prevail unless such [opposing] testimony is found to pre- 


ponderate” places the Supreme Court as not in agreement with the strongly 
reasoned and historically fortified conclusions of Professor Wigmore and Professor 
Thayer. According to them there is, properly speaking, only one kind of pre- 
sumption, the kind which “vanishes” upon the going forward with the evidence to a 
point raising a contrary inference by the party against whom the presumption is 
raised. Wigmore, Evidence, vol. 5, § 2491; Thayer, Preliminary Treatise on 


Evidence, 339, 346, 


In addition to the cases before cited, two recent opinions of the Supreme Court 
recognize the existence of both kinds of presumptions. In Heiner v. Donnan, 285 
U.S. 312, 329, 52 S.Ct. 358, 362, 76 L.Ed. 772, the Supreme Court states, “A rebut- 
table presumption clearly is a rule of evidence which has the effect of shifting 
the burden of proof.” _ Whether or not there is a “shifting” of the burden, this 
is the type of presumption recognized as placing the burden of proof of suicide on 
the insurer in the McConkey Case. The opinion describes it as “a substitute for 
proof.” 

In the case of Del Vecchio v. Bowers, 296 U.S. 280, 284 et seq., 56 S.Ct. 190, 192, 
80 L.Ed. 229, the court holds a statutorily created presumption against suicide to be 
of the vanishing character described by Professors Thayer and Wigmore and 
recognized in the Turnipseed Case. In the Del Vecchio Case a congressional 


statute created a liability in an employer upon the death of his employe engaged in 


a maritime occupation. The liability arises from death in the course of such 
employment. The statute further provides that: 

“In any proceeding for the ‘enforcement of a claim for compensation * * * it 
shall be presumed, in the absence of substantial evidence to the contrary— 

“(a) That the claim comes within the provisions of this chapter. 

“(b) That sufficient notice of such claim has been given. 


“(c) That the injury was not occasioned solely by the intoxication of the 
injured employee. 

“(d) That the injury was not occasioned by the willful intention of the injured 
employee to injure or kill himself or another.” (Italics supplied.) 

33 U.S.C.A. § 920. 

The peculiar language of the statute will be noted. It is that death otherwise 
than by suicide “shall be presumed, in the absence of substantial evidence to the 


® ‘ 
contrary.” The court holds that, where there is no “absence” but presence “of 
substantial evidence to the contrary,” the presumption ceases to exist. 


The court confines its ruling to the limiting provision of the statute and is 
not ruling on the legal effect of the unrestricted presumption against suicide, stat- 
ing (296 U.S. 280, at page 286, 56 S.Ct. 190, 193, 80 L.Ed. 229) : “The act under 
consideration, however, does not leave the matter to be determined by the general 


principles of law, but announces its own rule,” (Italics supplied.) Certainly this 
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has no application to a policy which specially excepts liability for suicide in the 
cause reading: “Double Indemnity shall not be payable if the Insured’s death 
resulted from self-destruction, whether sane or insane.” 

The presumption against suicide in the McConkey Case is not of the character 
of the one created by the peculiar words of the statute of the Del Vecchio Case. It 
is not controlled by the limiting words of the statute. Congress is dealing solely 
with employers’ liability and its provisions for that status cannot be construed as 


declaring a new rule of presumption in insurance cases. Under the McConkey Case 


the presumption is one which continues to exist in the presence of evidence to the 
contrary of which there must be a “preponderance” produced by the insurer to 
overcome it. : 

The court in the Del Vecchio Case, supra, does not mention the McConkey Case, 
and we are unable to believe that it intends to overrule that case sub silentio and 


likewise to overrule its decision in Atlantic Coast Line R. Co. v. Ford, 287 U.S. 502, 
53 S.Ct. 249, 77 L.Ed, 457, and Western & Atlantic R. R. v. Henderson, 279 U.S. 639, 
49 S.Ct. 445, 73 L.Ed. 884, by a holding that all presumptions vanish once the parties 


against whom they exist merely go forward with evidence tending to support a 
contrary inference. In refusing to accept such a silent submersion of the prior 
decision in the McConkey Case, we are moved by the confusion into which the 
litigants and the legal profession would be thrown if the Supreme Court is deemed 
to overrule while it avoids the mention, much less the consideration of, a case 
which long ago established and has maintained a rule of law upon which they 
relied, 

Confusion enough now exists as evidenced by the opposing holdings of the 
Sixth, Eighth, and Ninth Circuits as against those of the Fourth and Fifth Circuits. 

The Sixth and Eighth Circuits hold, with this circuit, that the McConkey Case 
declares the law. New York Life Ins. Co. v. Ross (C.C.A.6) 30 F.(2d) 80, 83; New 
York Life Ins. Co. v. Anderson (C.C.A.8) 66 F.(2d) 705, 710. 


The Fifth Circuit without mentioning the McConkey decision, has held that the 


presumption against suicide does not cast the burden on the insurer. Fidelity & 
Casualty Co. of New York v. Driver (C.C.A.) 79 F.(2d) 713; 715. The Fourth 
Circuit deems the McConkey Case not to be the law and frankly accepts the views of 
Thayer and Wigmore. Jefferson Standard Life Ins. Co. v. Clemmer (C.C.A.4) 79 
F.(2d) 724, 731, 103 A.L.R. a71. Tt does not consider any of the decisions of the 
Supreme Court we have cited recognizing the existence of the type of presumption 
controlling in the McConkey Case, 


[2] The District Judge exercised his prerogative of commenting on the evi- 
dence, and appellant claims as error that certain of his comments are argumentative. 
We cannot consider this because no objection or exception was taken below. 

[3, 4] It is also claimed of an instruction that the bullet passing through the 
head of the deceased “must have been deflected and was deflected as I instruct you 
as a matter of law if it came into contact with any solid body or smooth surface” 


is not a matter of law and is not true as a matter of physics. 


In this the appellant is correct. What a bullet does when it comes in contact 
with any solid body or smooth surface is not a matter of law but a matter of fact. 
The fact is that a bullet coming square onto and into a solid body having a smooth 
surface may not be deflected at all. The ricochet effect referred to in our opinion 
on the first appeal is where the bullet strikes “a smooth surface at a slight angle.” 


However, this was harmless error, because it was the contention of the appellant 


that the bullet was deflected and the only evidence in the case on this subject is 
that it was deflected. 

{5] Objection was made to an instruction that a witness had testified that it 
was uncertain and speculative as to how much a bullet would be deflected on 
passing through the man’s skull, and that the judge’s recollection of the testimony 


was that there was no testimony concerning the bullet “as to what angle it will go in, 


how far it will diverge from a direct line.” This comment had reference to the 


movement of the bullet from the muzzle of the gun into and through the skull and 
the amount it would be deflected thereby. The testimony was in answer to a 
question concerning the amount of deflection, if any, of the bullet “from the time it 
passed through the man’s head within that range, by the time it struck the ceiling.” 
The witness testified that from the time it passed through he believed “it would 


not be more than two or three inches at the outside.” This does not contradict the 
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judge’s statement concerning the absence of evidence as to the deflection during 
the complete time from before it passed through the man’s head, the passing, and 
thereafter. 

Error is claimed in the manner in which the jury was instructed that the 
insurance company had the right to make an autopsy. However, the claim that the 
manner was unfair and sought to create a wrong impression on the minds of the 
jurors is not supported by any objection or exception made at that ,time. 

Error is claimed in an instruction to the effect that there “were no financial 
difficulties” with reference to a motive for the suicide of the deceased. No objec- 
tion or exception was taken to the instruction on this ground. 

We find no error in the record warranting a reversal of the judgment. 

Affirmed. 


SOVEREIGN CAMP, W. O. W. v. SIRTEN. 8 Div. 809. 
Supreme Court of Alabama. June 24, 1937. 
175 Southern Reporter 539. 
1. CONTRACT. m aa 

A fraternal benefit certificate, charter or articles of incorporation, consti- 
tution and laws of society issuing such certificate, beneficiary’s application for 
membership in such society, medical examination signed by him, and all amend- 
ments of such constitution and laws not detrimental to him or his status or 
to which he expressly assented, constitute insurance contract (Code 1923, 
§$ 8452). 

(For other cases, see Insurance, Dec. Dig. §§ 715, 716, 718.) 

3. GOOD HEALTH. 

“Good health” within fraternal benefit certificate, of which insured’s affirm- 
ative answer to question whether he was in good health was made part, means 
freedom from serious disease or ailment affecting general soundness of his 
health or derangement of important organic functions, not freedom from every 
slight or temporary indisposition or sickness not tending to shbrten his life, 
permanently impair his health, or amounting to vice in his constitution. 

(For other cases, see Insurance, Dec. Dig. § 723[5].) 

4. DISEASE. 

_ A fistula-in-ano is not a disease having such tendency to shorten victim's 
life or usually so fatal that court will declare him not of good health within 
meaning of such term in fraternal benefit certificate as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

5. BURDEN OF PROOF. 

The burden was on defendant in action 'on fraternal benefit certificate to 
prove allegations of one or more of its special pleas, where plaintiff made out 
prima facie case. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 

46. EVIDENCE. 

Defendant in action on fraternal benefit certificate was not entitled to gen- 
eral charge, where evidence relied on to establish its special pleas or one of 
them was conflicting. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from Circuit Court, Limestone County; A. A. Griffith, Judge. 

Action by Nellie Mae Sirten against the Sovereign Camp of the Woodmen 
of the World. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

J. D. Brown and Lynne & Patton, all of Athens, for appellant. 

J. G. Rankin and Thos. S. Woodroof, both of Athens, for appellee. 

KNIicnt, Justice. 

The plaintiff, appellee here, sued the appellant upon a fraternal benefit cer- 
tificate issued to Robert L. Sirten on March 30, 1935, in which appellee was 
named as the beneficiary. The complaint was in Code form. 

The defendant filed 25 pleas, but plea 22, which was a plea of non est factum, 
was thereafter withdrawn by the defendant. 

These pleas of defendant set up in different ways breaches of warranty, 
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fraud and deceit; that insured was suffering from a disease at the time of the 
application and at the time of the delivery of the policy which increased the 
risk of loss; that he knew he was suffering from such disease at the time he 
made the application; that the insured warranted, both in the application and 
in the written acceptance of the policy that he was in good health and had not 
suffered from any disease for a period of years prior to making the application, 
and prior to the delivery of the policy; that appellant had relied upion said 
representation and warranties in issuing said policy; and that such representa- 
tions and warranties were false, in that the insured was suffering from a dis- 
ease, or diseases known to insured at the time; and that such disease or dis- 
eases increased the risk of loss, or were made with the actual intent to deceive. 

The only questions here argued for reversal are with respect to the refusal 
of the court to give certain written charges, including the general charge, 
requested by the defendant, and to a part of the oral charge of the court. 

At the time the certificate of insurance was delivered to the insured, he 
signed and delivered to appellant the following written acceptance of the pol- 
icy: “I have read the above certificate No. W-1263846-L, of the Sovereign Camp 
of the Woodmen of the World, and the conditions named therein, and hereby 
agree to and accept the same as a member of Camp No. 1390, State jof Alabama, 
this 30th day of May, 1935, and warrant that I am in good standing at this time 
and have not been sick or injured since the date of my application and all require- 
ments of the Constitution, Laws and By-laws of this association, a copy of 
which I have received, have been complied with.” 

[1] It is unquestionably true that by section 8452 of the Code, the certificate, 
the charter or articles of incorporation, the constitution and laws of the appellant 
society, the application for membership and medical examination signed by the 
applicant, and all amendments of the constitutidn and laws, not detrimental to 
the member or his status, or to which he may have expressly assented, consti- 
tute the contract between the parties. Beason v. Sovereign Camp, W. O. W., 
208 Ala. 276, 94 So. 123; Sovereign Camp, W. O. W. v. Brownrigg, 231 Ala. 162, 
163 So. 786. 

In his application for insurance, the insured, among other matters, repre- 
sented to the insurer that he had not been sick, except as stated in his applicat 
tion; that he was then of sound bodily health; and that he had no injury or 
disease that “will” tend to shorten his life. This certificate, with its representa- 
tions and warranties, became a part of the policy contract. 

Attached to and made a part of the certificate of insurance were questions 
to and answers of the insured. We excerpt the following: 

“6. Have you ever been under observation, care, or treatment of any hospital, 
sanatorium, asylum, or similar institution? Ans. No. 

“7. Have you within the last five vears suffered any mental or bodily disease 
or infirmity? Ans. No. 

“8. Have you within the last five years consulted or been attended by a 
Eveene for any disease or injury or undergone any surgical operation? Ans. 
No. 

“9. Have you had in the last ten years any disease or injury other than 
those above mentioned? Ans. No. 

“11. Are you now in good health? Ans. Yes. 

“12. Are you deaf * * * or have vou had any serious personal injury, or lost 
a limb or undergone a surgical operation? Ans. No.” 

[2] It is first insisted that the appellant was entitled to the general affirmative 
charge, and that the court committed error in refusing this charge, which was 
duly requested in writing by it. Whether the appellant was entitled to this 
charge, of course, depends upon whether the evidence, considering it all, sustained 
one or more of defendant’s special pleas to the point that there was no conflict 
in the evidence as to the truth of such plea or pleas. 

The evidence does show that the insured, either at the time he applied for 
the insurance, or at the time the policy was delivered, was suffering from a 
malady known to medical science as a fistula-in-ano, which is an ulcer in or 
around or pertaining to the anus. But the evidence as to whether a fistula-in- 
ano, in and of itself, would tend to shorten life and thereby to increase the risk 
of loss, was such as to make this question one for the jury. 

[3] Good health as employed in the policy contract must be understood to 
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mean that, at the time of making the representations or warranty, he was “ ‘free 
from disease or ailment that affected the general soundness of healthfulness of 
his system.’ He must be ‘free from serious disease, or * * * derangement of 
important organic functions,’ but it does not require that he shall be free from 
every slight jor temporary indisposition. Massachusetts Mut. L. Ins. Co. y, 
Crenshaw, 195 Ala. 263, 70 So. 768; Sov. Camp, W. O. W. v. Rowe [225 Ala. 
336, 143 So. 171]. ‘It must appear that the sickness was one having a tendency 
to shorten life or permanently impair health or that it amounted to a vice in the 
constitution.” Sov. Camp W. O. W. v. Harris, 228 Ala. 417, 153 So. 870. 

[4] It is to be conceded that some diseases are of such character, and are 
usually so fatal, that the courts will declare, as a matter of law, that one affected 
with one of such diseases is not of good health (Metropolitan Life Ins. Co. v. 
Chambers, 226 Ala. 192, 146 So. 524; Southern Life & Health Ins. Co. v. Morgan, 
216 Ala. 529, 113 So. 540), but fistula-in-ano is not one of such diseases. 

[5] The plaintiff made out a prima facie case for recovery on the policy, and 
the burden, of course, was on the defendant to establish by proof one or more of 
its special pleas. 

[6] The evidence relied upon by the defendant to establish its special pleas or 
some one of them, was not without.conflict. And hence it was not due the general 
charge. i 

Appellant is in error in his contention or insistence that the case, on the facts, 
is “strikingly similar to the case of Life Ins. Co. of Virginia v. Newell, 223 Ala. 
401, 137 So. 16.” There is little or no similarity between the two cases on the 
facts. 

[7] The exception reserved to a portion of the court’s oral charge, even if 
meritorious when reserved, was rendered functus officio by the court’s subsequent 
modification of the charge, by the addition of the words: “Unless such disease 
increased the risk of loss to the association.” The exception was based specifically 
upon the failure of the court to add those words to the excepted portion of the 
oral charge. At all events, after the charge was thus changed, no other exception 
was reversed by the defendant. 

[8] The court will not be put in error for refusing defendant’s written charges 
4 and 7 for the use of the word “believed,” instead of “reasonably satisfied.” Pitt- 
man v. Calhoun, 231 Ala. 460, 165 So. 391. 

[9] Unnumbered charges made the bases of defendant’s assignments of error 
5 and 6, and which for convenience we have lettered A and B, were substantially 
covered by defendant’s given charges 6 and 9, and hence their refusal was justi- 
fied. Mobile Light & Railroad Co. v. Nicholas, 232 Ala. 213, 167 So. 298. 

Apart from the misleading tendency of defendant’s refused charge 12, the 
principle of law attempted to be stated therein was fully stated in defendant's 
given charge 9. 

The foregoing treats all matters here argued by appellant, and finding no 
error in the record, the judgment of the circuit court must be affirmed. 

Affirmed. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


AMERICAN LIFE INS. CO. v. WILLIAMS. 6 Div. 152. 
Supreme Court of Alabama. June 28, 1937. 
175 Southern Reporter 554. 
1. SETTLEMENT. 


A return by plaintiff beneficiary of amount consisting of premium paid, received 
by her as consideration for settlement, was not required to permit her to show 
settlement was fraudulent, where insurer itself contended that such amount was 
due under the policy. 

(For other cases, seee Insurance, Dec. Dig. § 579.) 

2, SETTLEMENT. ; 

A claim for full amount of life policy is not discharged by acceptance of a 
sum equal to premiums paid, tendered under terms of policy, since payment of 
amount admitted to be due in respect to one feature of transaction cannot be 
basis of agreement to forego another feature of it, though latter is disputed or 
unliquidated. 

(For other cases, see Insurance, Dec. Dig. § 579.) 
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4, CONSIDERATION, 

A beneficiary of an industrial life policy was not precluded from claiming 
that insured did not die from a pulmonary disease because of alleged accord and 
satisfaction by accepting from insurer amount of premiums, which was all that 
was due under terms of policy if insured died from a pulmonary disease, since 
alleged accord and satisfaction was not based on sufficient consideration. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

& BURDEN OF PROOF. 

In action on industrial life policy containing provision that, if death of insured 
occurred within nine months from date of delivery of policy from pulmonary 
disease, liability of insurer was limited to return of premiums paid, burden was 
on insurer to show that insured died of pulmonary disease. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3 BURDEN OF PROOF. 

In action on industrial life policy containing provision that, if death of insured 
occurred within nine months from date of delivery of policy from pulmonary 
disease, liability of insurer was limited to return of premiums paid, insurer’s 
burden of proving that insured died of pulmonary disease was prima facie 
sustained by introduction of death certificate under statute reciting that insured 
died from pulmonary disease, and plaintiff then had duty to overcome or rebut 
presumption (Code 1923, § 1087, as amended by Gen.Acts 1927, p. 780). 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on a policy of life insurance by Carrie Williams against the American 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals under Code 1923, § 7326. 

Reversed, and remanded. . 

Hugh A. Locke and Andrew W. Griffin, both of Birmingham, for appellant. 

Horace C. Alford, of Birmingham, for appellee. 

Foster, Justice. 

This is a suit on a policy of industrial life insurance issued by appellant on 
the life of Nathaniel Williams without a physical examination. 

The pleas and replications were in short by consent with leave to give in 
evidence any matter which would be a legal defense or in reply to such defense. 

The policy was issued August 26, 1935; insured died January 6, 1936. The 
policy contained a clause that, if the death of the insured occurred within nine 
months from the date of delivery of the policy on account of any of the following 
diseases, pulmonary disease, chronic bronchitis, cancer, or disease of the heart, 
liver, or kidneys, liability under it was limited to a return of the premiums paid. 
(This is not intended as an attempt to quote the terms of the policy, but to state 
its substance. ) 

Defendant claimed that insured died of a pulmonary disease, to wit, tuber- 
culosis, and also claimed an accord and satisfaction, in that on January 7, 1936, 
defendant paid plaintiff, who was the beneficiary, the sum of $1.20, alleged to 
be the amount of premiums which had been paid in so far as this insured was 
concerned, when she executed a receipt to defendant for said sum in which the 
recital is made that it is “in full for all claims against said company upon (the) 
policy issued on the life of Nathaniel Williams.” 


The evidence was to the effect that on that day, which was next succeeding 
that of his death, plaintiff went to the office of defendant, and reported the death, 
and said that she was told he died of tuberculosis, whereupon she signed a state- 
ment giving the information sought by various questions. One was that he died 
of “pleurisy and tuberculosis.” She signed the statement containing those answers. 
Thereupon, she says, the manager for defendant said he would save her some 
trouble and gave her $1.20, and told her to go home and he would see her later; 
that she did not know what kind of paper she signed, and did not read it, neither 
did the manager read it to her. She says he did not tell her it was for the 
Premiums that had been paid. 

The evidence for the defendant on that point tended to show that the manager 
and cashier read to plaintiff the clause which we have mentioned, and told her 
that the company would only pay her the premiums which had been paid, to wit, 
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$1.20, because insured died of pleurisy and tuberculosis, and that she said all right 
and signed the receipt and received the $1.20. 

{1] She had not offered to return this amount and did not make such offer 
on the trial, though she claims she is not bound by the receipt as a full settlement, 
since a legal fraud was perpetrated, or what is equivalent to it. Defendant contends 
that she cannot set up that claim except upon a return of the amount paid her 
or an offer to do so. But this court in Kyser v. Southern Building & Loan Ass'n, 
224 Ala. 673, 141 So. 648, after noting the general rule that i* is necessary to 
return the amount of. value received under a contract sought to be rescinded, or 
offer to do so, referred to an exception which exists when the amount so received 
is what he was entitled to at all events, and when its retention merely reduces the 
liability to plaintiff, the defendant admitting it to be due though his defense should 

revail, 

' The only defense here was to the effect that because of the terms of the 
policy the $1.20 was due and all that was due. So that, on defendant’s contention, 
plaintiff was entitled to retain it and had no duty to return it or offer to do so, 

(2, 3] But regardless of the question of whether there was fraud or its 
equivalent in procuring the receipt as a contract of accord and satisfaction, 
another inquiry is, whether an accord and satisfaction under those circumstances 
was supported by a sufficient consideration. In 1 Corpus Juris Secundum, Accord 
and Satisfaction, p. 504, it is said, “and claim for the full amount of a life 
insurance policy is not discharged by the acceptance of a sum equal to twice 
the premiums paid, tendered under the terms of the policy on the theory that 
the insured committed suicide.” It was also said “that a transaction of this 
character is clealy distinguishable from one in which the whole of a claim or 
demand is in dispute and there is paid and received in settlement the amount which 
the debtor believes or concedes to be due or is willing to pay.” The case cited 
of Zinke v. Knights of Maccabees, 198 Mo.App. 399, 200 S.W. 99, supports this 
text. 

This is said to be true notwithstanding the general rule that the acceptance of 
a part of a single indebtedness with a discharge of the balance is binding only 
when there is a dispute as to whether there is a balance. 1 Amer.Jur. p. 251, 
§ 64; 1 Corpus Juris Secundum, Accord and Satisfaction, p. 512, § 32. In Buel 
v. Kansas City Life Ins. Co., 32 N.M. 34, 250 P. 635, 52 A.L.R. 367, the principle 
was applied to double indemnity insurance, when there was never a dispute as 
to the single indemnity, which was paid. It was said that by paying it the 
insured obtained nothing to which she was not entitled, and insurer paid nothing 
it could rightfully retain. So that there was no consideration for releasing double 
indemnity. That theory was also given effect in American Nat. Ins, Co. v. Reed, 
26 Ala.App. 350 (3), 160 So. 543 (certiorari denied 230 Ala. 221, 160 So. 546); 
and see Richter v. Richter, 180 Ala. 218, 60 So. 880; Crownover v. Crownover, 
216 Ala. 286, 113 So. 42. 

The authorities reason that the payment of an amount admitted to be due 
in respect to one feature of a transaction cannot be the basis of an agreement to 
forego another feature of it, though the latter is disputed or unliquidated. Brent 
v. Whittington, 214 Ala. 613, 108 So. 567; 1 Corpus Juris Secundum, Accord and 
Satisfaction, p. 502, § 29 (2). 

[4] So that plaintiff was not precluded from her claim now made that insured 
did not die from a pulmonary disease, because of the alleged accord and satisfac- 
tion, whether it was procured by fraud or not. It was not based on sufficient 
consideration. 


[5] The next question is whether the motion for a new trial should have 
been granted because it was against the great weight of the evidence. When such 
a motion is denied by the trial court, and the verdict is largely dependent upon 
the credibility of the witnesses, to reverse the judgment on that motion the weight 
of the evidence must be so strong that there can be no reasonable doubt but that 
the verdict was the result of passion, prejudice, bias, favor, or some other motive 
which should not be controlling. Wolf vy. Doe ex dem. Delage, 150 Ala. 445, 8 
So. 856; Alabama Great Southern R. R. Co. v. Randle, 215 Ala. 535 (4), 112 
So. 112. The same is true in respect to matters in the discretion of the jury. 
Veitch v. Southern Railway, 220 Ala. 436, 126 So. 845. 

[6] But when the evidence is without dispute in material respects, and the 
question hinges on a proper interpretation of it, the rule is different, whether at 
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law or in equity. Wright v. Price, 226 Ala. 591, 147 So. 886; Barnes v. Clark, 
227 Ala. 651, 151 So. 586, 90 A.L.R. 637; Hamilton v. James, 231 Ala. 668, 166 So. 
425. 

[7] The rule pertaining to presumptions on appeal at law and in equity when 
the evidence is given in open court is the same. In equity, see 2 Alabama Digest 
Appeal and Error, p. 734, § 931 (1); at law, 2 Alabama Digest Appeal and Error, 
p. 763, § 987 (2). 

[8, 9] The burden of proof was on defendant to show that insured died of 
a pulmonary disease. This burden was prima facie sustained by the introduction 
of the death certificate under section 1087, Code, as amended by Gen.Acts 1927, 
p. 780. Liberty National Life Ins. Co. v. Tellis, 226 Ala. 283, 146 So. 616; Birming- 
ham Trust & Savings Co. v. Acacia Mutual Life Ass’n, 221 Ala. 561, 563, 130 
So. 327. It then becomes the duty of plaintiff to overcome or rebut the presump- 
tion. 

[10] The question is whether there was a reasonable inference from all the 
evidence that this presumption was overcome. The doctor who made the certificate 
testified for plaintiff, and in substance confirmed it. We do not think the verdict 
of the jury sufficiently and properly gave effect to that presumption or to the 
circumstances supposed to outweigh it, though the court correctly charged them. 
Southern Life & Health Ins. Co. v. Drake, 217 Ala. 601, 117 So. 402. There is no 
material conflict in the evidence with respect to this question. We think the 
motion for a new trial should have been granted on that ground. A discussion of 
the evidence would be improper, in view of another trial. 

Reversed, and remanded. 

Anderson, C. J., and Bouldin and Thomas, JJ., concur. 


TELFORD v. NEW YORK LIFE INS. CO. L. A. 15143. 
Supreme Court of California. June 21, 1937. 
69 Pacific Reporter (2d) 835. 
1. CONCEALMENT. 


A false representation or concealment of facts material to risk vitiates life 
policy, whether intentional or unintentional (Civ. Code, §§ 2562, 2580, now Insur- 
ance Code, §§ 331, 359 [St.1935, pp. 505, 506]). 

(For other cases, see Insurance, Dec. Dig. §§ 256[2], 261). 

2, OPERATION. 


Answers of life insured to questions in application as to surgical operations and 
hospital treatment, which failed to disclose amputation of breast and ten-day hospi- 
tal stay, constituted material false representations sufficient to defeat recovery on 
policy (Civ.Code, §§ 2562, 2580, now Insurance Code §§ 331, .359 [St.1935, pp. 505, 
506] ). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

3. APPLICATION 


A life insurer could not avoid recovery on policy on ground of false repre- 
sentation in application, in that insured had stated that she had almost passed 
through the climacteric with very little disturbance, where written statement in 
that respect was not included in portion of application attached to policy, and policy 
provided that no statement of applicant should avoid policy unless contained in 
application and unless copy of application was indorsed on and attached to policy 
when delivered. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

4. KNOWLEDGE. 


Life insurance applicant’s failure to disclose condition of which she was ignor- 
ant did not preclude recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 
5. OPERATION. 


Life insurance applicant, in answering questions as to surgical operations, was 
not entitled to rest on supposition that medical examiner would observe that her 
left breast had been removed and would include statement of his observation in his 
report, and mere knowledge of scar by insurer did not excuse false answers to 
questions designed to afford information concerning reason for removal of breast, 
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the insurer being entitled to reply on representations made in answer to such 
inquiry (Civ. Code, § 2564). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 
6. OMISSION. 


Under requirement of fair dealing laid on both parties to insurance contract, 
insured must read contract and application, in accordance with insured’s repre- 
sentations, and report to insurer any misrepresentations or omissions. 


(For other cases, see Insurance, Dec. Dig, § 379[5].) 


7. AMPUTATION. 

Life insurance applicant’s failure to disclose amputation of breast in answer to 
questions in application as to surgical operations was not waived, although upper 
portion of body was exposed to insurer’s medical examiner and insured failed to 
read application, since it was insured’s duty to read application, in accordance with 
her representations, and report any omissions, and insurer was entitled to rely on 
answers. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 


In Bank. 

Appeal from Superior Court, Los Angeles County; Carl A. Stutsman, Judge. 

Action by William R. Telford against the New York Life Insurance Company, 
wherein defendant filed a cross-complaint. Judgment for plaintiff, and defendant 
appeals. 

Reversed. 

Prior opinion, 56 P.(2d) 294, 

Meserve, Mumper, Hughes & Robertson, of Los Angeles (E. Avery Crary, of 
Los Angeles, of counsel), for appellant. 

Cannon & Callister and David H. Cannon, all of Los Angeles, for respondent. 

Per Curiam. 

The plaintiff sued as beneficiary to recover on a $1,000 policy of insurance 
issued by the defendant on the life of Catherine Telford, his deceased wife. The 
company, by answer and cross-complaint, defended on the ground of misrepre- 


sentations and concealments avoiding the contract. The plaintiff had judgment, 
from which the defendant has appealed. 


In December, 1932, Catherine Telford made application to the defendant for 
a policy of life insurance in the sum of $1,000. In the course of the examination 
of the insured by the defendant’s medical examiner she gave a negative answer to 
the question whether she had ever been under observation or treatment in any 
hospital, asylum, or sanitarium. To the question whether she had ever had any 
accident or injury or undergone any surgical operation, she answered that she had 
had her appendix removed in 1920 with good results and no complications. These 
answers were written down by the medical examiner and the insured signed the 
statement containing them, which became part II of the application, designated 
“Answers to Medical Examiner.” Above her signature was the declaration that 
she had carefully read the answers, that each was written as made by her, and 
each was full, complete, and true. A photostatic copy of that portion of the 
application was attached to the policy when it was delivered. On the reverse side 
of part II of the application was the “Medical Examiner’s Report,” which was a 
certification of facts found from his examination, including the insured’s age, 
which was stated to be 48 years. On this statement, in connection with the history 
of her pregnancies and in answer to the question, Has she passed the climacteric? 
the medical examiner wrote: “Applicant has almost passed through her climacteric 
during which she has had very little disturbance.” This answer did not appear 
on the copy of that portion of the application which was attached to the policy. 

The insured died in March, 1933. The cause of death is not shown. The 
proofs of death and other testimony admitted on the trial disclosed that in 1929 the 
insured was confined in a hospital at Salt Lake City for a period of ten days 
when she had her left breast removed; also that she was admitted as an “out 
patient” at the Los Angeles county hospital in August, 1931, and there received 
examinations, advice, and treatments on various days, making in all about 44 visits 
between that time and the date of her examination by the defendant’s medical 
examiner. The court found that the insured did not know that she was being 
treated at the county hospital for any ailment or disease that was not incident to 
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her menopause, and did not know that she was suffering from any malignancy or 
cancer or from any of the diseases set out in the cross-complaint, except that she 
knew that she had her left breast removed in 1929. In respect thereof, however, 
the court also found that in the course of her medical examination the left upper 
portion of her body was exhibited to the medical examiner when he was taking 
soundings of her heart. The court made a general finding that the insured made 
no false or untrue representations, nor any representations with the .intent to 
deceive the defendapt, and that the defendant was not in fact deceived thereby. 

The burden of the appeal is that the findings are not supported by the evi- 
dence. 

[1] A false representation or a concealment of fact whether intentional or 
unintentional, which is material to the risk vitiates the policy. The presence of 
an intent to deceive is not essential. Civ.Code, §§ 2562, 2580, now sections 331, 
359, Insurance Code (St.1935, pp. 505, 506); Sun Mutual Ins. Co. v. Ocean Ins. 
Co., 107 U.S. 485, 1 S.Ct. 582, 27 L.Ed. 337; Whitney v. West Coast Life Ins. 
Co., 177 Cal. 74, 169 P. 997; Maggini v. West Coast Life Ins. Co., 136 Cal.App. 
472, 29 P.(2d) 263; Kahn v. Royal Indemnity Co., 39 Cal.App. 180, 178 P. 331; 
Westphall v. Metropolitan Life Ins. Co., 27 Cal.App. 734, 151 P. 159; Anderson 
v. Aetna Life Ins. Co., 265 N.Y. 376, 193 N.E. 181; Lyttle v. Pac. Mutual Life Ins. 
Co. (C.C.A.) 72 F.(2d) 140; A&tna Life Ins. Co. v. Bolding (C.C.A.) 57 F.(2d) 
626. 

[2-4] The facts concerning the course of hospital treatment received by the 
insured *prior to the application for the policy and the removal of her left breast 
in 1929 were material to the risk. The defendant was entitled to rely on answers 
which negative any such treatment or surgery in issuing the policy, and the 
evidence shows that it did rely thereon. However, it was one of the provisions of 
the policy that no statement of the applicant should avoid the policy, or be used 
in defense to a claim under it, unless it was contained in the written application 
and a copy uf the application indorsed upon and attached to the policy when 
delivered. One of the answers to the examiner’s inquiries was that the insured 
had almost passed through her climacteric with very little disturbance. ‘The 
evidence fully sunnorts the finding that the insured had no reason to believe that 
her visits to the county hospital were occasioned by any other condition than her 
menopause. The written statement in that respect was not included in tt at portion 
of the application which was attached to the policy, and /aijire to make a full 
disclosure concerning the treatments and observation may not ‘‘erefore afford a 
basis for a cesense ty the defendant. For the additional reason that the msured 
was ignorant of any ccadition other than disturbances incident to the menotause, 
the defendant may not 1ely upon her failure to make such disclosure. Travelers’ 
Ins. Co. v. Byers, 123 Cal.App. 473, 481, 11 P.(2d) 444. 

[5] The more serious problem is presented by the failure of the insured to 
reveal the fact of the operation undergone in 1929. The state of the evidence 
precludes this court from questioning the finding that the portion of the body 
from which the breast was removed was exposed to the examiner when he took 
soundings of the insured’s heart and that he therefore knew that the left breast 
had been removed. But in giving her answers to inquiries the insured was not 
entitled to rest supinely upon the supposition that the medical examiner would 
observe that condition or if he did that he would include a statement of his 
observation in his report. It was not a condition which the insured was likely to 
forget when asked respecting scars or other marks and prior surgical history, 
and when facing the examiner partially exposed. Mere knowledge of the scar by 
the defendant did not excuse a false answer to questions designed to afford a 
source of information concerning the reason for the removal of the breast, which 
unquestionably was material to the risk. Section 2564 of the Civil Code does not 
release the insured from giving truthful answers to questions concerning facts 
known to the insured. The defendant was entitled to rely on representations made 
in answer to such inquiries. The question arises, What is the effect of the actual 
knowledge of the medical examiner under the facts presented? The court’s finding 
that the defendant was not actually deceived by the insured’s incomplete answer 
was based on the imputation of the knowledge acquired by the medical examiner 
trom his physical examination of the insured. 


[6] The courts in this state have adopted the view held by the United States 
Supreme Court as announced in the case of Mutual Life Ins. Co. of New York v. 
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Hilton-Green, 241 U.S. 613, 36 S.Ct. 676, 60 L.Ed. 1202. That and other decisions 
recognize that the requirement of fair dealing is laid on both parties to the con- 
tract. This requirement entails a duty on the part of the insured to read the con- 
tract and the application in accordance with her representations and to report to 
the company any misrepresentations or omissions. There is no showing in the 
present case that the failure to read the application was due to any act of the 
defendant and under the decisions the facts herein do not make an exception 
so as to excuse the insured’s failure to read it. By neglecting to inform the 
company of the material omissions, the insured became responsible for such mis- 
representations or omissions. Layton v. New York Life Ins. Co., 55 Cal.App. 202, 
202 P. 958; Goldstone v. Columbia Life, etc., Co., 33 Cal.App. 119, 164 P. 416; 
cf. Madsen v. Marylatd Casualty Co., 168 Cal. 204, 142 P. 51; Mutual Life Ins. 
Co. v. Hilton-Green, supra; Zeidel v. Connecticut General Life Ins. Co. (D.C.) 
44 F.(2d) 843; Ryan v. World Mutual Life Ins. Co., 41 Conn. 168, 19 Am.Rep. 
490; New York Life Ins. Co. v. Rigas, 117 Conn. 437, 168 A. 22, 91 A.L.R. 1122; 
Sun Fire Office v. Wich, 6 Colo.App. 103, 39 P. 587; Reserve Loan Life Ins. Co. y. 
McCoy (D.C.) 15 F.Supp. 933. 

[7] There are no circumstances in the present case which could be said to 
indicate that the defendant has waived the false answer to the insured by knowl- 
edge of its falsity, except the inference afforded by the exposure to the defendant’s 
medical examiner of a portion of the insured’s body. Under the decisions the 
effect of this imputation of knowledge is overcome by the failure of the insured to 
conform to the requirement of fair dealing as a result of which she must be 
deemed to have adopted and approved as her own act the examiner’s omission 
te convey the knowledge to the defendant. 

‘his case is distinguishable from the case of Bayley v. Employers’, etc., Corp., 
125 Cal. 345, 58 P. 7, where there was knowledge of the falsity of the answer 
because all the facts and circumstances attendant thereon were peculiarly within 
the possession of the insurer as well as of the insured. The present case is not 
affected by such cases as Moulor v. American Life Ins. Co., 111 U.S. 335, 4 S.Ct. 
466, 28 L.Ed. 447, and Schwartz v. Royal Neighbors, etc., 12 Cal.App. 595, 108 P. 
51, where the good faith of the insured in expressing an opinion as to a certain 
condition was the essential factor involved. In the present case it was the con- 
dition and history, not the insured’s opinion respecting it, which should have been 
disclosed. Cf. Illinois Bankers’ Life Ass’n v. Theodore, 44 Ariz. 160, 34 P.(2d) 
423; Id., 47 Ariz. 314, 55 P.(2d) 806, 810; Schwarzbach v. Ohio Valley Protective 
Union, 25 W.Va. 622, 52 Am.Rep. 227. Nor can the decision in the case of 
Weiss v. Policy Holders’ Life Ins. Ass’n, 132 Cal.App. 532, 23 P.(2d) 38, alter 
our conclusion. There the —— circumstance of the illiteracy of the insured 
excused her failure to read the application. The affirmance of the judgment for 


the plaintiff in the case of Lyon v. United Moderns, 148 Cal. 470, 83 P. 804, 4 
L.R.A.(N.S.) 247, 113 Am.St.Rep. 291, 7 Ann.Cas. 672, is based on the application 
of the general rule that the acts of the agent are the acts of the insurer in the 
absence of any bad faith or fault on the part of the insured to create an exception 
and an adoption by the insured of the agent’s acts. Language in that case which 
indicates that the exception does not apply where the insured has no actual knowl- 
edge of the contents of the paper when he signed it is not controlling in view of 


the foregoing later decisions and in a case where the insured represents that he 
has read the contents of the application. 

The insured did not conform to the provisions of the contract. The trial 
court’s finding to the contrary is not supported by the evidence and the lack of 
support for that finding necessitates a reversal. 

The judgment is reversed. 


MERCHANTS & BANKERS GUARANTY CO. v. DOWNS. 
Supreme Court of Florida. July 2, 1937. 


175 Southern Reporter 704. 
2. REINCORPORATION. 


The statute providing for reincorporation of mutual benefit insurance company 
mandatorily requires mutual benefit association to reincorporate and contract 
business under terms of statute, but does not compel holders of certificates of 


policies issued prior to reincorporation to surrender old certificates or policies and 
take new ones in their stead, but extends privileges to holders of old certificates 
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of exchanging their such certificates for certificates required to be issued under 
provisions of statute (Laws 1933, c. 15885, § 9). 

(For other cases, see Insurance, Dec. Dig. § 66.) 
6. PLEADING. Cs 

In action on mutual benefit membership certificate where original declaration 
was based on certificate dated February 7, 1934, and amendment during trial had 
effect to base action on certificate dated December 8, 1930, which was issued after 
reincorporation of insurer under statute, overruling of demurrer to declaration as 
amended was error since amendment brought about entire change in cause of action 
(Laws 1933, c. 15885). 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

8. CANCELLATION. 

A completed surrender and cancellation of policy terminates contract, and 
parties are relieved from any liability that might otherwise accrue under policy 
though not from liability already accrued. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


9, CANCELLATION. 


A policy may be canceled by mutual agreement, but there must be meeting of 
minds or mutual consent to constitute valid cancellation. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

10. CANCELLATION. 

A cancellation of policy shown to have been procured by fraud or mistake of 
fact is ineffective, and, if insured is induced to surrender policy by fraudulent 
misrepresentation, bill will lie to revive policy. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

11. CANCELLATION. 

A life policy may be canceled by agreement between parties, and insurer is not 
liable for loss subsequent to such cancellation. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


12. EXCHANGE. 


A mutual benefit company, issuing new certificates after reincorporation under 
statute in exchange for old certificate, has duty before completing exchange to 
inform insured of rights under statute or inform insured of difference between 
two certificates, notwithstanding that persons not laboring under disability are 
presumed to know law and contents of their contract (Laws 1933, c. 15885). 


(For other cases, see Insurance, Dec. Dig. § 246.) 


14, REFORMATION. 


A recovery on new policy, issued after reincorporation of mutual benefit com- 
pany, which provided for limitation of insurer’s liability under specified circum- 
stances, could not be upheld by construing date of new policy to relate back to 
date of policy issued prior to incorporation which did not contain such limitations 
but was canceled and exchanged for new policy, in absence of showing of fraud, 
where beneficiary brought suit on new policy and amended declaration to base suit 
on old policy only since each of two instruments constituted entirely different 
contract and neither could be reformed in law action (Laws 1933, c. 15885). 


(For other cases, see Insurance, Dec. Dig. § 643[1].) 
17. LIMITATION OF LIABILITY. 


In action on mutual benefit membership certificate issued subsequent to rein- 
corporation of insurer under statute in exchange for certificate issued prior to 
reincorporation wherein insurer relied on limitation of liability incorporated in new 
certificates which were not included in provisions of old certificates, fraud, mis- 


representation, or other unlawful act resorted to in obtaining surrender of original 
membership certificates should be made issue by pleadings (Laws 1933, c. 15885). 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
Error to Circuit Court, Suwannee County; Hal W. Adams, Judge. 


Action by Mollie Downs against Merchants & Bankers Guaranty Company. 


Judgment for plaintiff, and defendant brings error. 
Reversed and remanded, with directions. 
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Dean Boggs, of Jacksonville, and J. L. Blackwell, of Live Oak, for plaintiff in 
error. 

Mack H. Padgett and A. C. Johnson, both of Live Oak, for defendant in error. 

Brown, Justice. 

{1] Plaintiff in error, in its statement of the questions involved as set forth in 
its brief filed herein, presents as the controlling question in this case the following: 

“Where a benefit certificate in a mutual benefit insurance company has been 
cancelled by an agreement in writing between the certificate holder and the Com- 
pany and a new policy issued to him by the successor re-incorporated company and 
he subsequently dies and suit is brought on the new policy, is the old cancelled 
certificate material at the trial of the case to vary the terms of the policy sued 
upon?” 

Taking this abstract question at its face value, the answer would obviously 
be, no. 

On December 3, 1934, the plaintiff, Mrs. Mollie Downs, defendant in error here, 
filed her declaration in the circuit court for Suwannee county, against Merchants 
& Bankers Guaranty Company, a corporation, in the usual form of a declaration on 
an insurance policy, alleging, among other things, that on the 7th day of February, 
1934, the defendant issued to Charlie Downs, her husband, a policy or contract 
of insurance denominated as a membership certificate, upon the payment of proper 
premium as required by the defendant, whereby the defendant promised to pay 
the plaintiff, as the widow of said Charlie Downs, a sum not to exceed the sum of 
$1,000, subject to the conditions named in the by-laws of the said corporation, 
which said contract of insurance was attached to the declaration and made a part 
of the same. 

The declaration further alleged that on August 18, 1933, the Merchants & 
Bankers Mutual Benefit Corporation had filed in the office of the Secretary of 
State a certificate of re-incorporation as provided by chapter 15885, Laws of Florida 
of 1933, and on August 30, 1933, upon due proceedings taken, it changed its cor- 
porate name to Merchants & Bankers Guaranty Company, by which it is functioning 
and doing business and authorized to do business under the laws of this state; 
that since the filing of the re-incorporation certificate and the change of name, the 
said defendant has continued to collect and receive payment of dues, premiums, 
and assessments, and to issue receipts therefor and has therefore assumed full 
responsibility and liability to its members holding membership certificates in 
Merchants & Bankers Mutual Benefit Corporation. 

It is further alleged that on April 21, 1934, said Charley Downs died, being 
at that time the holder of the membership certificate of the defendant herein, and 
all dues, fees, and requirements of the said defendant company had been paid 
and the rules and regulations of the company fully complied with; that plaintiff 
was the wife of said Charlie Downs and the beneficiary in said membership 
certificate, and had made due proof of death of her said husband in compliance 
with the regulations of the defendant. That although plaintiff had performed all 
things precedent and necessary to entitle her to the payment of said certificate, 
the defendant had failed and refused to pay the amount obligated therein, and that 
plaintiff had been compelled to employ counsel. Wherefore plaintiff sues and 
claims the full face value of said policy or membership certificate and reasonable 
attorney’s fees to be adjudged by the court. 


The defendant filed two pleas to this declaration. The first plea was that 
the policy sued on, the original of which was attached to the declaration, was 
issued and premium effective on February 7, 1934, as alleged in the declaration, 
and that the death of Charlie Downs occurred within one year thereafter as a 
result of, or caused by, or complicated by, a form of heart trouble; that section 
10(b) of said policy provides that if the member shall within one year from 
the effective date of the policy die as a result of or caused by or complicated by 
any form of heart trouble, then the company shall be liable for the payment of 
only 20 per cent. of the amount otherwise due thereunder; that under this provi- 
sion, the defendant’s liability upon the death of said Charlie Downs was thereupon 
reduced to $200, he having died on April 21, 1934; and that under section 10(c) 
it was provided that in the event of a claim arising under said policy due to death 
or injury to the member within 90 days from the effective date of the policy, 
benefits for which the company is liable shall be the payment of 20 per cent. of the 
benefit otherwise payable hereunder, and that under said section 10(¢) the defend- 
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ant’s liability was reduced 20 per cent. of $200, that is, $40. That on February 7, 
1934, the date of the issuance of the policy, said Charlie Downs was over the age 
of sixty-five years, and that under the provisions of section 10(g) of the policy 
the amount was thereby further reduced to 50 per cent. of the Benefit otherwise 
payable, or to the sum of $20. That therefore the amount payable to the plaintiff 
by the defendant is $20; that defendant has never denied liability on the policy, 
but always was and still is willing to pay the said $20, which it had tendered to 
pay before suit brought and plaintiff had refused to accept it; that defendant now 
brings said $20 into court ready to be paid to the plaintiff. 

The second plea filed to the declaration merely claimed the benefit of said 
section 10(b) and section 10(c), thereby claiming that defendant’s liability was 
reduced to $40, but omitting to claim the benefit of section 10(g) as was done in 
the first plea. Later on the defendant filed an additional plea which claimed the 
benefit of the reduction provided for by section 10(c) only, that being the section 
which provided for liability of 20 per cent. where death occurred within ninety 
days from the date of the policy, thereby reducing defendant’s liability to $200. 
The case came on for trial on May 18, and by agreement of the parties was tried 
before the judge without a jury. 

The plaintiff testifying in her own behalf identified the policy No. 5034SL 
issued by Merchants & Bankers Guaranty Company and dated February 7, 1934, 
as the policy sued upon and upon which she based her claim, being the policy 
described in the declaration, and the same was admitted in evidence. She testified 
that her husband died on April 2, 1934; that she had submitted the claim on the 
policy to the company; that at the time of her husband’s death all dues and pre- 
miums had been paid up in full, and that she had never been paid anything on 
the policy; that the company had offered or tendered her a draft for $20 but 
she had refused it. Testimony as to attorneys fees was admitted, and plaintiff 
rested. The defendant recalled the plaintiff to the stand as a defendant’s witness, 
and she testified that her husband was sixty-eight years old at the time of his 
death. Then on cross-examination by her own attorney, Mrs. Downs testified, 
over the objection of the defendant, concerning an old certificate which her 
husband had carried with the Merchants & Bankers Corporation bfore it re-incor- 
porated and became Merchants & Bankers Guaranty Company. The defendant 
objected on the ground that there was no allegation in the declaration or the pleas 
referring to any other policy except the one being sued on. ‘The objection was 
overruled and the old certificate issued to Charlie Downs by Merchants & Bankers 
Mutual Benefit Corporation, being No. 6977 and dated December 8, 1930, and 
naming the plaintiff as beneficiary, was admitted in evidence for the plaintiff over 
defendant’s objection. The old certificate thus admitted in evidence was not by 
its terms subject to the deductions provided for in the new certificate and the 
benefits of which were claimed in the pleas of the defendant above referred to. 

On further examination by defendant, plaintiff identified an instrument which 
she testified she signed in her husband’s presence for him because he could not 
write. She wrote his name for him in his presence. This instrument was received 
in evidence on behalf of the defendant and reads as follows: 

“Merchants and Bankers Guaranty Company, 

“501 Hildebrandt Building, 

“Jacksonville, Florida. 

“Gentlemen: 


“My new certificate No. 5034-S.L., which has been approved by the insurance 
department of the State of Florida, is received and accepted, and I understand and 
agree my old certificate No. 6977 is hereby cancelled. 


“Mr. Charlie Downs (in pencil) 
“Signature of policyholder. 
“Date. February 13, 1934.” 


The defendant then called as a witness Dr. J. M. Price, who had treated the 
deceased during his last illness. Dr. Price was not allowed to testify as to what 
caused the death of the deceased, upon objection of plaintiff’s counsel that the 
Doctor’s testimony was designed to prove the plea of the defendant that death 
occurred within one year after the issuance of the certificate, whereas plaintiff's 
contention was that the time limitation in the second policy should be calculated 
from the date of the original certificate of December 9, 1930; that therefore death 
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did not occur within one year from the issuance of the certificate, and witness’ 
testimony was therefore immaterial. 

At the suggestion of the trial judge, the plaintiff amended her declaration 
instanter so as to allege the issuance of the old certificate, over the objection of 
the defendant that the record already showed that this old certificate had been 
canceled by agreement between the parties. In connection with his ruling on this 
question, the learned trial judge had this to say: 

“The question has developed relative to the length of time elapsing between 
the date of Mr. Down’s death and the date of the issuance of the policy, there 
being a provision in the policy, that if death occurred within one year of the date 
of the policy, that certain subtractive settlements would be made. 

“The Court desires for this case to go along according to the rule, but the 
Court has knowledge of the fact, that this policy was founded and based upon 
a policy issued in 1930, by the same Company to the same man, and it also appears 
that he paid all the premiums up to the time that this company was required by 
law to reorganize, and acting in accordance with that requirement, the Compan 
did re-organize, and as a result of that re-organization, they issued to this assured, 
a new policy, which was based on the previous policy issued to the same assured 
for the same amount, on December 8, 1930. 

“This substitute policy, issued as aforesaid, based upon the same original pol- 
icy, was issued on February 7, 1934, around four years after the issuance of the 
original policy, and was intended to carry and take over and continue the insurance 
of the defendant on the first original policy. The issuance of this new policy, 
being in no wise required of or requested by the assured, but was required of 
the company by law, and they were compelled to re-organize. This new policy, 
which is nothing more in the opinion of the Court but a part and parcel of the 
old policy, there being a provision that if death occurred within one year from 
date thereof, that certain substractive settlement would be made in lieu of the 
full provision fixed in the policy. 

“And now, the defendant attempts to evade payment of this policy because it 
takes the position that Mr. Downs died not within one year of the policy issued 
on December 8, 1930, but within one year of the date of the policy issued on Feb- 
ruary 7, 1934, which was a mere continuance of the old policy, and the position of 
the Court is that the defendant should not be allowed to take advantage of the 
situation, for which the assured was in no wise responsible, and except payment 
at this time. And it now develops, because of the situation above named, the 
plaintiff should be allowed to amend her pleas so as to show the issuance of this 
original policy, and subsequent policy, because of the situation which surrounded 
the Gompany as to legal requirements, and because of that, the plaintiff is allowed 
to amend her declaration so as to set out and show the exact situation as regards 
these policies, as the Court deems that to be just and proper procedure, because 
it is upon the actual facts that the Court will decide this case, and not upon the 
theory of a technical basis.” 


The effect of the amendment thus made was to base this suit upon the old 
policy rather than the new. The original declaration, upon which the instanter 
amendment was made with pen and ink, has been certified up to this court by order 
of the judge of the lower court. To get the full force and effect of the change 
thus made in the second paragraph of the declaration, it is necessary to set out 
second paragraph as it appeared before and after such change was made. The 
original declaration was typewritten, and the second paragraph thereof, before 
the amendment was made, reads as follows: 

“Plaintiff further alleges that on to-wit: the 7th day of February, 1934, the 
said defendant, upon the payment of proper fee and premium as required by the 
said defendant, issued to her late husband, Charlie Downs, a policy or contract of 
insurance, denominated as a membership certificate, wherein and whereby the said 
defendant promised to pay this plaintiff, as the widow of the said Charlie Downs, 
a sum not to exceed the sum of $1,000.00 subject to the conditions named in the 
by-laws of the said corporation; that plaintiff attaches hereto the said contract of 
insurance, or membership certificates and marks the same Exhibit ‘A’ and makes . 
the same a part of this, her declaration, as fully and completely as if set out in 
extenso herein.” 

After this paragraph was amended by interlineation, and by the striking out 
of a few words near the beginning of the paragraph, it read as follows: 
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“Plaintiff alleges that on to-wit: the said defendant, upon the payment of 
proper fee and premium as required by the said defendant, issued to her late 
husband, Charlie Downs, a policy or contract of insurance, which policy was a 
prior policy issued December 8th, 1930, which said policy is made a part hereof 
denominated as a membership certificate, wherein and whereby the said defendant 
promised to pay this plaintiff, as the widow of the said Charlie Downs, a sum 
not to exceed the sum of $1,000.00 subject to the conditions named in the by-laws 
of the said corporation; that plaintiff attaches hereto the said contract of insur- 
ance, or membership certificates and marks the same Exhibit ‘A’ and makes the 
same a part of this, her declaration, as fully and completely as if set out in extenso 
herein.’ 

It will thus be seen that the amendment thus made to the declaration changed 
the declaration from one suing on a membership certificate dated February 7, 
1934, to one suing upon a membership certificate issued December 8, 1930. Thus 
the policy or certificate originally sued upon was eliminated entirely as the basis 
of the suit, and the declaration as thus changed made it a suit based upon the old 
certificate issued December 8, 1930. We apprehend that the said amendment, 
thus no doubt hurriedly made in open court, was not, in all probability, and in 
legal effect, what counsel really intended it to be, but we cannot indulge in any 
conjecture on this point and must of course be governed by the amendment as 
actually made. Thus when the old certificate was offered in evidence by plaintiff 
the transcript shows this: “The old certificate is offered in evidence for the pur- 
pose of showing the age of the policy, but they would be liable under the new 
one. 

The defendant demurred to the declaration as thus amended instanter upon 
various grounds, among them being that the amendment raised an entirely new 
and different issue; that it raised an immaterial and irrelevant issue; that the 
record in this case shows that the old certificate had been canceled and is now ‘ 
void and of no effect, that the parties had gone to trial on the plaintiff’s declara- 
tion and the pleas addressed thereto, which pleas have not been attacked in any 
way, and that the defendant had been taken by surprise by the ruling of the court; 
that the amendment allowed to the declaration was contrary to and not supported 
by the evidence, and constitutes a making by the court of a new contract between 
the parties; that the declaration before the amendment stated no cause of action 
on said old certificate; that the parties were bound by the issues as made in the 
pleadings; and that the court could not lawfully allow such an amendment, intro- 
ducing an entirely new and different contract, at this stage of the proceedings. 

The demurrer was overruled, and the defendant moved to strike the amend- 
ment upon the same grounds as were set forth in the demurrer, which motion 
was overruled and the defendant excepted. After making this ruling the presiding 
circuit judge, as shown by the transcript, made the following comment: 

“The Court understands thoroughly that this cause is not based upon the 
original policy issued upon the 8th day of December 1930, but is based upon a 
substitute policy issued on February 7, 1934, and the only basis upon which the 
Court allowed the introduction into evidence of the old policy is, because it shows 
that Mr. Downs was a policy holder in this company on December 8, 1930, and 
continued as such under a substitute policy until the 21st day of April, 1934, the 
date of his death. And the defendant now attempts to fix the death limit under 
the policy from the date of the substitute policy, when as a matter of fact the 
man had been paying his premium, and was a policy holder in all equity and right, 
since December 8, 1930.” 

The defendant then proffered the testimony of Dr. Price, stating he expected 
to prove by this witness that the deceased died within 90 days after February 7, 
1934, as a result of, or caused by complications of, heart trouble. This proffer was 
disallowed by the court and the defendant took an exception. 


In making this ruling the court made the following comment: 


“The Court is virtually constrained under the unusual circumstances presented 
here, wherein an illiterate man who did not have the benefit of an educational 
opportunity, and who had no mental capacity as far as an education was concerned, 
to know what was in the policies, except as he was told by someone else, and had 
to sign his name by a mark to a paper, if it was necessary for him to sign one, 
or have some one else write his name for him. 

“The Court might be wrong, from the cold letter of the law, from that stand- 
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point; but as a matter of justice, he knows that he is right; now, here is a man, 
who had been paying this company money for premiums since December 8, 1930, 
and because the Company was forced under the law to re-organize and issue him 
a new policy on February 7, 1934, the company now attempts to escape its liability 
by figuring the time from the issuance of the substitute policy. And as a matter 
of fact, this man had been a policy-holder, as appears from the paper, before the 
Court now, since December 8, 1930. 

“Therefore, if the Court were to allow this question to be answered, and the 
defendant to retain that position by testimony, it would be doing plaintiff a very 
great injustice, and deprive her of what she had every right to expect, unless some 
fraud had developed from an unlawful act or an untruth shown on the part of 
the deceased, in his contract with the company, and none of that has been shown 
thus far.” 

[2] We have quoted thus at length from the statements made by the learned 
trial judge to show his point of view and the very grave considerations of substan- 
tial justice which moved him to make the rulings above set forth. Before discus- 
sing the legal questions thus raised, we think it is apparent that the court below 
misapprehended the effect of the instanter amendment as actually made. It appears 
also that the trial court misapprehended the provisions of chapter 15885, adopted 
at the legislative session of 1933, and under which the defendant corporation had 
been re-incorporated shortly before the second policy or certificate was issued. 
It is true that said act mandatorily required mutual benefit associations of this 
character to be re-incorporated under the laws of this state and as such bodies 
corporate to transact business and function and carry out the purposes set forth 
in their certificates of incorporation under terms of said act, which act among 
other things required a deposit with the State Treasurer to protect judgments that 
might be obtained against such association, the filing of reports with and examina- 
tion by the State Treasurer, and the approval by the State Treasurer of the pol- 
icies, contracts, or certificates to be formulated and issued by the re-incorporated 
associations. But the act does not compel the holders of certificates or policies 
issued prior to the reincorporation to surrender their old certificates or policies 
and take new ones in their stead. Indeed, the act states that it shall not be 
construed to decrease or alter the benefits to any member under any existing mem- 
bership certificate issued prior to the effective date of the act, or the date that 
the association re-incorporates and commences operations under the provisions 
of the act; but it does extend the “privileges” to members of such an organization 
previously doing business of exchanging their old certificates for certificates 
required to be issued under the provisions of the act. The exact language of the 
act in these regards is as follows: 

“This Act shall not be construed to decrease or alter the benefits to any mem- 
ber under any existing membership certificate prior to the date this Act becomes 
effective or the date that the Association may adopt and come under the provisions 
of this Act. Members of any existing organization previously doing business 
under the provisions of Chapter 10095, Laws of the State of Florida, and not 
exempted herefrom under Section 10 hereof, shall have the privilege of exchang- 
ing the certificates heretofore issued by such Association for certificates required 
to be issued pursuant to and under the provisions of this Act.” Section 9. 


After the proceedings above outlined were had, the defendant announced that 
it would not plead further, and both sides rested. The court took the case under 
advisement, and thereafter rendered judgment for plaintiff in the sum of $1,000, 
plus attorney’s fees of $150. Motion for new trial was made and overruled, and 
defendant sued out this writ of error. 


[3-5] Under our practice, trial courts have wide discretion in granting or 
refusing amendments to either common-law or chancery pleadings. Indeed, such 
is the general rule in other jurisdictions, but the rule is also generally accepted 
that an amendment cannot be permitted which sets up a new and distinct cause 
of action from that set out in the original pleading. Thus an amendment which 
attempts to set up an entirely distinct wrong or basis of review or relief, or a 
right arising from a distinct or different contract, from that originally declared 
on, is regarded as tendering a different cause of action. 49 C.J. 509-512. One 
of the decisions frequently used to determine whether an amended pleading is 
for the same or different cause of action is whether the same evidence will support 
a judgment rendered upon either. Livingston v. Malever, 103 Fla. 200, 137 So. 
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113. In the case of Falk v. Salario, 108 Fla. 135, 146 So. 193, 194, the original 
declaration was upon a promissory note signed by Salario, and fourteen other 
persons were joined as defendants upon the allegation that Salario in executing 
the note acted for himself and each of them. Later an amended declaration was 
filed against the parties for breach of an implied promise to pay for the land, 
conveyance of which was made to Salario for the benefit of all the joint adven- 
turers; the purchase price being evidenced by the promissory note being exe- 
cuted by Salario. The note sued on was referred to as having been attached to 
the first declaration and attempted to be made a part of the new declaration. 
Demurrers to the new declaration were sustained by the court, and on writ of 
error to this court it was held that one is not bound by a promissory note executed 
by another, but not by him, merely because part of the consideration for which 
the note was given flowed to him who did not sign. Mr. Justice Ellis, speaking 
for the court, said: 

“The second declaration rested upon an entirely different cause of action. 
It arose upon an alleged breach of an implied promise to pay for lands the con- 
veyance of which to Salario benefited them. The demurrers were properly sus- 
tained.” 

[6] In the case at bar the amendment to the declaration changed the declara- 
tion from one suing on a membership certificate dated February 7, 1934, to one 
suing upon a greatly different membership certificate dated December 8, 1930. 
This brought about an entire change in the cause of action, and the court there- 
fore erred in overruling the demurrer to the declaration as thus amended. 

[7-11] It is also argued by plaintiff in error that the amendment should not 
have been allowed because there had been introduced in evidence a letter by 
Downs to the company agreeing to accept the new policy February 7, 1934, and 
agreeing to the cancellation of the old certificate sued on in the amended declar- 
ation. It is hardly necessary for us to decide this question, as no issue was 
made in the case by plea or otherwise, as to the cancellation of the old certificate, 
or the validity of such cancellation. We might observe, however, that it happens 
to be quite generally held that a completed surrender and cancellation of an 
insurance policy terminates the contract, and the parties are relieved from any 
liability that might otherwise accrue under the policy, though not from liability 
already accrued. 32 C. J. 1261. And a policy may be canceled by mutual agree- 
ment, but there must be a meeting of minds, or mutual consent, to constitute a 
valid cancellation. 32 C.J. 1243. And a cancellation shown to have been pro- 
cured by fraud or mistake of fact is ineffective, and if the insured is induced to 
surrender a policy by fraudulent misrepresentation, a bill will lie to revive it. 
32 C.J. 1245-1247. A life insurance policy may be canceled by agreement between 
the parties and the insurance company is not liable for loss subsequent to such 


cancellation. Peacock v. Our Home Life Insurance Campany, 73 Fla. 1207, 75 
So. 799, 


[12] There is no showing in the brief evidence taken in this case of any 
fraud or misrepresentation on the part of the defendant corporation. In so far 
as the record discloses, Mr. Downs voluntarily accepted the new policy, which 
was a definite premium policy, and agreed to the cancellation of the old one, 
which was an assessment policy. It is true, the evidence showed that he could 
not write and that his wife had to sign the instrument of cancellation for him, 
but it appears that this was done in his presence and at his request. It is also 
true that there is nothing in the evidence to show that the defendant company 
informed Mr. Downs of the difference between the two policies, or that he had 
any knowledge that the new policy which he was accepting contained the limita- 
tions on the liability of the company which were set up in the defendant’s pleas. 
While persons not laboring under any disability are presumed to know the law, 
and the contents of their contracts (Stonebraker v. Reliance Life Ins. Co., 123 
Fla. 244, 166 So. 583), we think it was the duty of the defendant company, before 
completing this exchange of membership certificates, to inform Mr. Downs of 
his rights under the 1933 statute, or to at least have informed him of the differ- 
ence between the two certificates. But, for aught that the record shows, the 
company may have done all this before this cancellation of the old certificate 
was taken and the new certificate delivered. 

On the other hand, there is nothing in the evidence to show or explain why 
Mr. Downs should have voluntarily released or surrendered the greater pro- 
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tection which he enjoyed under the old certificate and accepted in its stead a 
new certificate which gave him less protection. The letter which Downs wrote 
to the company agreeing to the cancellation of the old certificate and the accept- 
ance of the new one recites that the new certificate had been approved by the 
Insurance Department of the State of Florida. This at least indicates that he 
had in all probability received that information from the defendant corporation. 
Whether they gave him any additional information does not appear. Whether 
there was any fraud or misrepresentation connected with this transaction is left 
tu mere speculation and conjecture. It is not shown by the evidence. The fact 
that Mr. Downs was apparently an unlettered man, not able to write, and by 
inference not able to read, at least afforded an opportunity for imposition if 
there had been any disposition on the part of the company to take advantage of 
the situation. Yet, the fact remains that no effort was made on the part of the 
plaintiff to show any fraud or misrepresentation whatever, nor was any shown. 
Furthermore, Mrs. Downs, the plaintiff, the beneficiary in the certificate, is 
shown to have been present and signed Mr. Downs’ name to the instrument of 
cancellation, and when she brought suit in this case, she brought it upon the 
new certificate, and nowhere in her original declaration was the old certificate 
mentioned or referred to. 

[13, 14] Here we are dealing with a common-law action, where the rules of 
procedure are more rigid and inflexible than in equity. Under the pleadings and 
facts in this case, we hardly think it proper, in view of what has been said above, 
to hold that a recovery of judgment on the new policy, by construing its date 
so as to relate it back to the date of the old policy, could be upheld. Mrs. Downs 
brought suit on the new policy only and then amended so as to base the suit 
on the old policy only. These two instruments constituted two entirely differ- 
ent and distinct contracts, neither one of which could be reformed in a law 
action. See Western Life Indemnity Company y. Couch, 70 Ind.App. 684, 123 
N.E. 11; Brown vy. United States Casualty Company (C.C.) 88 F. 38. 

The recent case of Life & Casualty Insurance Company of Tennessee vy. 
Gresham (Fla.) 168 So. 812, was an equity case. There suit was brought for the 
rescission of an agreed cancellation of an old policy and to have such old policy 
reinstated and enforced in equity, the issuance of a new policy to the contrary 
notwithstanding; because the new policy by its terms was never, from its incep- 
tion, an enforceable insurance contract; and the court below entered a decree 
for complainant, which decree was affirmed by this Court. In that case a father 
took out a life policy insuring the life of his young son. It was kept in force 
for six years. Thereafter the old policy was surrendered and a new policy was 
issued in its place under circumstances indicating a mutual understanding on the 
part of the beneficiary and the insurance agent that the new policy, when 
issued, was to be a valid and enforceable policy as of the date of delivery. A 
vear or so later the child whose life was insured, died. The new policy oon- 
tained a provision making such policy unenforceable for death within two years 
after its date, if, prior to its existence, the insured had been attended by a 
physician for any serious disease or complaint. At the time the new policy was 
issued, notwithstanding the specific information given by the child’s father to the 
agent before the old policy was surrendered and canceled that the child insured 
has been attendea and operated on by a physician for a serious disease, and 
that the father only wanted to change the existing policy provided that in so 
doing the new policy would not be voided by the child’s illness and treatment, 
which would not have had any effect under the old surrendered policy—not- 
withstanding this, the insurance agent informed the beneficiary prior to the 
closing of the transaction that the child was insurable. Thus in that case the 
insurance company delivered to the child’s father a void policy in exchange for 
one that was six years old and perfectly valid and enforceable had it’ been 
retained and no exchange of policies effectuated. In that case we held that, the 
new contract being wholly ineffective, the consideration for the cancellation and 
surrender of the old policy failed, and that under the facts of that case a bill 
in equity to rescind the cancellation and reinstate the former policy and grant 
specific performance of it was properly filed. 

The cases of Norman v. Merchants & Bankers -Mutual Benefit Corporation, 
124 Fla. 436, 168 So. 647, and Grand Lodge, ete., v. Harris, 124 Fla. 1, 167 So. 
814, are of some interest here, but, under the pleadings, not strictly in point. 
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15, 16) However, the principles underlying these cases were no doubt in the 
mind of the trial judge when he made the ruling allowing the amendment to the 
declaration in this case. But the amendment as made apparently did not carry 
out what the trial judge had in mind, and this court is committed to the prop- 
osition that the parties to an action at law are bound by the issues made in their 
pleadings. Conrad y. Jackson, 89 Fla. 2, 103 So. 113. But where a cause has 
been tried upon an immaterial issue which does not determine the rights of the 
parties in the litigation, judgment should not be entered upon the finding on 
such a plea. Evans vy. Kloeppel, 72 Fla. 267, 73 So. 180. In this case, the pleas 
interposed to the original declaration, while they still stood as pleas in the case 
after the declaration was amended as above set forth, and their sufficiency was 
not attacked by the plaintiff, yet were entirely irrelevant and immaterial as pleas 
to the declaration as amended. 

For the reasons above pointed out, the judgment must be reversed and the 
cause remanded to the trial court with instructions to permit, if applied for, a 
repleader and a new trial not inconsistent with the principles enunciated in this 
opinion. 

Reversed and remanded. 

Ellis, C. J., and Terrell, J., concur. 

Chapman, J., concurs specially. 

suford, J., disqualified. 

Chapman, Justice (concurring). 

The record in this case shows that on the 8th day of December, 1930, plain- 
tiff in error, Merchants & Bankers Guaranty Company, a corporation, issued a 
membership certificate No. 6977 for the sum of $1,000 maximum death benefit 
on the life of Charlie Downs, who at that time was 65 years of age. The bene- 
ficiary named in the membership certificate was Mrs. Mollie Downs, wife of the 
insured, Charlie Downs. The certificate and the record fail to show a medical 
examiner’s report was required by the plaintiff in error as to the health or 
physical condition of the insured. The record shows further that the necessary 
premium installments required by the plaintiff in error were paid and receipts 
issued therefor. 

The membership certificate, supra, was affected by chapter 15885, Laws 
1933. It became the legal duty of plaintiff in error to conform with this act, 
and to accomplish this objective it was beneficial to its interest to obtain a sur- 
render of the membership certificate, supra, and, if agreeable to the parties, to 
issue one in lieu thereof. On the 7th day of February, 1934, a membership cer- 
tificate No. 5034 SL issued by plaintiff in error to Charlie Downs, and his wife, 
Mollie Downs, was made the beneficiary thereof. A lawful surrender and can- 
cellation of the original membership certificate is asserted by plaintiff in error. 
Proof of death of Charlie Downs was filed by the widow with plaintiff in error. 

{17} A question arises as to the method of obtaining a substitution of mem- 
bership certificates. The record shows that. Charlie Downs was 68 years of age 
at the time of the substitution, he died some few months thereafter, no medical 
report appears as to his physical qondition, but an instrument agreeing to the 
substitution of certificates appears bearing his signature. His wife testified that 
the deceased could not read or write, and under these circumstances the old 
certificate was surrendered and another certificate issued. If fraud, misrepre- 
sentation, or any other act unlawful in its nature was resorted to in obtaining 
a surrender of the original membership certificate No. 6977, it should and ought 
to be made an issue, or issues, when the pleadings are reframed; hence the 
reason for concurring especially. 

Terrell and Brown, JJ., concur. 


EQUITABLE LIFE ASSURANCE SOC. OF UNITED STATES v. ADAMS. 
No. 26046. 
Court of Appeals of Georgia, Division No. 1. June 17, 1937. 
192 Southeastern Reporter 90. 

1. DISABILITY BENEFITS. 

Under an insurance policy providing for disability benefits to be “effective” on 
receipt of due proof: that insured is totally and permanently disabled, the first 
payment to be payable on receipt of proof of disability and subsequent payments 
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monthly thereafter, payments are not due for a period before proof was made 
though actual disability had existed for approximately five years. 
The term “effective” as it relates to disability benefits does not differ 
in meaning from the same term when applied to the policy itself. It means 
that the right to the benefits does not go into effect until the prerequisites 
occur. 


(For other cases, see Insurance, Dec. Dig. § 533.) 
2. PROOF OF DISABILITY. 


The fact that insured had obtained a loan on a policy and did not have 
possession of the policy when a disability occurred did not excuse compliance on 
his part with the conditions and requirements of the policy as to furnishing proofs 
of disability in order to be entitled to disability benefits and waiver of premiums. 


(For other cases, see Insurance, Dec. Dig. §§ 362, 539[6].) 


Syllabus by the Court. 

1. Under an insurance policy with a provision that “the disability benefits * * * 
shall be effective upon receipt of due proof * * * that the insured became totally 
and permanently disabled after this policy became effective * * * the first payment 
to be payable upon receipt of due proof of such disability and subsequent pay- 
ments monthly thereafter,” no payments were due until after such proof was 
made, notwithstanding actual disability existed for approximately five years 
before that time. 

2. The petition alleged that the insurance policy was issued in 1922; that it 
was in plaintiff's possession until February 1, 1928, when plaintiff obtained a loan 
on the policy; that it was returned to the plaintiff’s possession in 1934, and remained 
in his possession until the proof of disability was filed in 1935; and that the plain- 
tiff did not know, when he became disabled in 1930, that the policy provided for 
waivers of premium or for the payment of benefits. These allegations in effect 
simply amount to saying that the plaintiff did not read his policy and this is not 
sufficient to excuse compliance on the part of the insured with the legal conditions 
and requirements of the policy. Security Life Insurance & Annuity Company v. 
Gober, 50 Ga. 404, 405(2); Thompson v. Southern Mutual Ins. Co., 90 Ga. 78(1), 
15 S.E. 652; Hart v. Waldo, 117 Ga. 590, 595, 43 S.E. 998. 


Error from City Court of Oglethorpe; R. L. Greer, Judge. 

Action by C. A. Adams against the Equitable Life Assurance Society of 
the United States. From a judgment overruling a demurrer, defendant brings 
error. 

Reversed. 

Jones, Johnston, Russell & Sparks, of Macon, for plaintiff in error. 

Jule Felton, of Montezuma, for defendant in error. 

MacInryre, Judge. 

[1] Adams sued the insurance company for the recovery of disability benefit 
installments and for the recovery of premiums under a policy of life insurance. 
The defendant demurred to the petition and the demurrer was overruled. The 
case is in this court on exceptions to the overruling of the demurrer. The policy 
sued on was issued in September, 1922. The plaintiff claims to have become 
totally and permanently disabled in August, 1930. However, no notice or proof 
of disability was filed with the company until September, 1935. On the filing of 
this notice and proof the company approved the claim. Premiums which have 
accrued since that date have been waived, and disability benefit installments which 
have accrued since that date have been paid. The plaintiff now contends that he 
is entitled to be paid disability benefits covering the period between the date of 
the commencement of his disability in August, 1930, and the date of the filing of 
proof of disability in September, 1935. The plaintiff contends also that he is 
entitled to recover premiums paid during that period. The questions in the case 
are: First, is the plaintiff, under the terms of the policy sued on, entitled to recover 
disability installments for a period prior to the filing of notice of and proof of 
disability ; and, second, is the plaintiff entitled to recover premiums paid to continue 


the policy in force during that period? The plaintiff does not sue for premiums 
paid or disability installments accrued subsequent to the date of notice of disability 
for the reason that premiums have been waived and disability installments have 


been paid since that time. The material parts of the policy are the following: 
“And further, if the insured becomes wholly and permanently disabled before 
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age 60, the society will waive subsequent premiums and pay to the insured 
a disability-annuity of—twenty dollars—a month, subject to the terms and 
conditions contained on the third page hereof.” And the following terms 
and conditions appear on page 3 of the policy: “(1) Disability benefits 
before age 60 shall be effective upon receipt of due proof, before default 
in the payment of premium, that the insured became totally and permanently 
disabled by bodily injury or disease after this policy became effective and before 
its anniversary upon which the insured’s age at nearest birthday is 60 years, in 
which event the society will grant the following benefits: (a) Waive payment of 
all premiums payable upon this policy falling due after the receipt of such proof 
and during the continuance of such total and permanent disability; and (b) Pay 
to the insured a monthly disability-annuity as stated on the face hereof; the first 
payment to be payable upon receipt of due proof of such disability and subsequent 
payments monthly thereafter during the continuance of such total and permanent 
disability.” 

The plaintiff relies largely on the case of Life Insurance Company of Virginia 
y. Williams, 48 Ga.App. 10, 172 S.E. 101, 103. The pertinent provisions of the 
policy there, however, differed from the policy here under consideration. There 
the policy provided: “Upon proof satisfactory to the company * * * that while 
the said policy was in force and effect, before default in the payment of premiums, 
* * * the insured has become totally disabled * * * and for a period of not less 
than three consecutive months immediately preceding receipt of proof has been 
totally disabled, the company will waive the payment of amy premium falling due 
under said policy during such disability. * * * Such waiver of premium shall 
become effective with the first premium falling due under said policy after the 
date of the commencement of such disability.’ (Italics ours.) That is, in that 
case, the waiver of any premiums became effective after the date of the disability, 
and did not depend on the time the proof was furnished, and the court held it was 
the time of the disability which fixed the waiver of the premiums by the insurance 
company. We need not challenge the soundness of the construction of .the 
provisions of the policy in the case of Life Insurance Company of Virginia v. 
Williams, supra. For in that case the obligation to furnish proof was no part 
of the condition precedent to the waiver. The existence of disability before the 
premium became in arrears, standing alone, was enough to create the waiver. 
But, in the instant case, according to the provisions of this policy. “the disability 
benefits * * * shall be effective upon feceipt of due proof * * * that the insured 
became totally and permanently disabled after this policy became effective * * * 
the first payment to be payable upon receipt of due proof of such disability and 
subsequent payments monthly thereafter.” The policy in the instant case provides 
that disability benefits “shall be effective upon receipt of due proof.” The key 
word is “effective.” A rent contract is entered into, effective on a certain date. 
An increase in salary is made effective on a certain date. A law is enacted, effec- 
tive on a certain date. In Mullaney v. Equitable Life Assurance Soc., 66 N.D. 
235, 264 N.W. 663, 664, the Supreme Court of North Dakota, in dealing with 
the provisions of a policy identical with the provisions in this policy, discusses 
the word “effective”: “The term ‘effective’ as it relates to disability benefits does 
not differ in meaning from the same term when applied to the policy itself. Before 
any rights accrued to the insured, the policy itself had to become ‘effective’; that 
is, go into effect and be binding upon the parties. The contract could not become 
effective until all the steps required to make a contract had been complied with, 
or waived. The same way with the disability benefits. The right to these benefits 
does not go into effect until the prerequisites occur—the contract must remain 
in force, the insured must not be over sixty years of age, must be totally and 
permanently disabled, and due proof of such disability must be furnished the com- 
pany. All these are mecessary steps before the disability benefits become effective. 
The time this portion of the contract goes into effect—payment of disability bene- 
ts—is as much a fundamental element as is the disability itself.” The obligation 
of the company under the language of the present policy does not rest on the 


existence of the disability, standing alone, but it is the receipt by the company of 


proot of disability which is definitely made a condition precedent to a waiver 
y it of payment of the premium becoming due after the receipt of such proof. 
Bergholm v. Peoria Life Insurance Company, 284 U.S. 489, 52 S.Ct. 230, 76 L.Ed. 
416. The case of Life Insurance Company of Virginia v. Williams, supra, on 
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which the plaintiff seems to rely, cites Minnesota Mutual Life Insurance Company 


v. Marshall (C.C.A.) 29 F.(2d) 977, and Bergholm v. Peoria Life Ins. Co., supra, 
And on reading the Bergholm Case we think it draws, in effect, the same distine- 


tion between the principles of law involved in the Bergholm Case and Minnesota 
Mutual Life Insurance Company v. Marshall, supra, that we have drawn between 
the Life Insurance Company of Virginia v. Williams, supra, and the instant case. 
Jabara v. Eqiutable Life Assurance Soc. of U. S., 280 Ill.App. 147, and Mullaney 
v. Equitable Life Assurance Soc. of U. S., supra, both dealing with provisions of 
a policy which are identical with those with which we are dealing in the instant 
case, cited the Bergholm Case and recognized the distinction therein drawn, and 


stated in effect what we are now deciding, that under an insurance policy with 


a provision that “the disability benefits * * * shall be effective upon receipt of 
due proof * * * that the insured became totally and permanently disabled aiter 
this policy became effective * * * the first payment to be payable upon receipt 
of due proof of such disability and subsequent payments monthly thereafter,” no 
payments were due until after such proof was made, notwithstanding actual 
disability existed for approximately five years earlier. Under the provisions of 
the op in question, the insurance company did not waive all premiums payable 
on the policy falling due until after the receipt of such proof of loss. 

In the Mullaney Case, supra, it is said: “It is true the disability had ceased 
before proof was furnished; but the court holds quite clearly [In Perlman y. 
New York Life Insurance Company, 105 Pa.Super. 413, 161 A. 752, that] there 
is no right to benefits for the period prior to the furnishing of proof. The South 
Carolina case cited [Parker v. Jefferson Standard Life Insurance Company, 158 
S.C. 394, 155 S.E. 617] shows the reason for such notice, and the reasonableness 
is such that it certainly must have been contemplated by the parties. As said 
therein, it furnishes ‘a proper administrative protection against imposition and 
fraud, which would he of little practical value if the notice and demand could 
be so long deferred as to prevent a timely and effective investigation of the 
claim.’” We think this reasoning is sound and applicable to the instant case. 

[2] The second headnote needs no elaboration. 

The court erred in overruling the demurrer. 

Judgment reversed. 

Broyles, C. J., and Guerry, J., concur. 


CARSON v. SUN LIFE ASSUR. CO. OF CANADA. No. 26120. 
Court of Appeals of Georgia, Division No. 2. July 8, 1937. 


192 Southeastern Reporter 241. 
i. COMMISSIONS. 

An insurance company by paying renewal commissions to soliciting agent 
after his resignation did not waive right tio withhold further commissions under 
terms of employment contract, where it provided that no provision thereof 
should be deemed to be waived in absence of written waiver. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Syllabus by the Court. 

The court erred in directing a verdict for the defendant. 

Error from Municipal Court of Atlanta; Clarence Bell, Judge. 

Action by J. T. Carson against the Sun Life Assurance Company of Canada. 
To review a judgment for defendant, plaintiff brings error. 

Judgment reversed. 

J. T. Carson sued the Sun Life Assurance Company of Canada for certain 
renewal commissions alleged to be due under a written contract of employment 
under which he had served as a soliciting agent. The contract between the par- 
ties contained in substance the following provisions: “If in any * * * year the 
agent shall have put in force under the terms of this agreement an amount of 
new assurances specified * * * then, provided this agreement continue in force, 
he shall receive during the next succeeding * * * year only, commission on the 
premiums of assurances put in force under this agreement, and paid to the com- 
pany in cash during such succeeding * * * year, but no commission shall be pay- 
able on any premium beyond the tenth policy year. * * * The term * * * year 
shall be understood to mean any period of twelve months beginning December 
13th, and ending December 12th. y If this agreement shall remain in force for 
not less than one full year, and if the agent in each and every such year shall 
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have put in force not less than * * * of new assurances, and having the first 
year’s premiums thereon paid to the company in cash and shall have fully 


complied with conditions of this agreement, and be not indebted to the com- 


pany, and if this agreement be then terminated otherwise than by death, or by 
any cause not arising out of.a violation of any of the conditions of this agree- 
ment, the agent shall be entitled to a commission of five per cent. on the renewal 
premiums on policies put in force under this agreement, paid to the company 
in cash subsequent to such termination, during a period equal to that for which 
this agreement may have been in force, providing, however, that should the 


company terminate this agreement on account of what amounts to improper or 


dishonest conduct ‘on the part of the agent, the agent shall forfeit all rights, 


claims, and interest whatsoever hereunder. * * * 10. Should the agent become 
connected with, or do business, directly or indirectly, for any other life assur- 
ance company. this agreement, if then in force, shall at once terminate, and 
whether this agreement is in force or not, he shall forfeit and hereby specially 
waives any claim to commissions in virtue fof this agreement. * * * 14. No pro- 


vision in this agreement shall be deemed to be waived or in any way modified 
unless such waiver or modification be in writing and state specifically that it 
is intended to modify this agreement.” 

Douglas, Andrew & Cole and J. E. Feagin, all of Atlanta, and Alfred S. 
sarnard, of Asheville, N. C., for plaintiff in error. 

Bryan, Middlebrooks & Carter, of Atlanta, for defendant in error. 

FELTON, Judge. 

1, Plaintiff in error contends that the evidence authorized a finding that an 
officer of the insurance company maliciously forced him to resign and that that 
amounted to an unauthorized and illegal discharge, as a result of which he 
would be entitled to the renewal commissions under the contract. The evidence 
showed that at the time of the agent’s resignation the official, who it was 
charged tried to force him to resign because of personal antagonism toward 
the agent, had been replaced, and the agent admitted that the new manager 
was in no way responsible for his resignation. Under the circumstances, we do 
not think the agent could be said to have been forced to resign when the 
cause of his troubles had been removed. 

[1] 2. He next contends that the company waived its right to withhold from 
him the renewal commissions provided for in the contract for the reason that 
it paid to him, after his resignation and after he was employed by another 
insurance company the first year commissions on premiums paid into the com- 
pany after the resignation. Whether this position is otherwise untenable or 
not, it is indisputably untenable in view of section 14 of the contract, which is 
as follows: “No provision in this agreement shall be deemed to be waived or 
in any way modified unless such waiver or modification be in writing and state 
explicitly that it is intended to modify this agreement.” There was no evidence 
as to any waiver or modification coming up to the requirements of this pro- 
vision. 

[2] 3. It is further contended that the agreement is void as being contrary 
to public policy in that it provides a forfeiture of commissions if the agent does 
business with any other life assurance society, there being no limit as to time 
our territory. The contract necessarily fixes a time limit on the restriction for 
the reason that no commission is provided for beyond the tenth policy year. 
It is, however, absolutely unlimited as to territory, and under the authority of 
Bonner v. Bailey, 152 Ga. 629, 110 S.E. 875, void as being in illegal restraint of 
trade. The heart and substance of section 10 is to penalize the agent for repre- 
senting another life assurance company. That is its sole purpose. The contract 
provides that the agent would be entitled to the renewal commissions if he 
ved was not discharged for improper conduct, and did not work for a rival 
company. The purpose of section 10 therefore could have no purpose other 
than that of a penalty. Its purpose was not to induce the agent to continue 
his services’ in the company for the reason that the contract provided for con- 
tinuation of commission payments after the termination of the contract. Hav- 
ing such an unlawful purpose, and being without limitation as to territory, the 
contract in principle is the same.as if the agent for a consideration had agreed 
not to become employed by a rival company and to pay a penalty on doing so. 
Some foreign jurisdictions have held to the contrary, but this court and the 
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Supreme Court have not passed on the question. The case of Deacon v. Equit- 
able Life Assurance Society, 17 Ga. App. 74, 8% S.E. 91, is not in conflict with 
what is here ruled for the reason that there was no penalty in that case restrain- 
ing any occupational right. The contract simply provided that less commis- 
sions would be paid when the agent was not representing the company. The 
court erred in directing a verdict. 

Judgment reversed. 

Stephens, P. J., and Sutton, J., concur. 


INTERSTATE LIFE & ACCIDENT INS. CO. v. REID. No. 26175. 
Court of Appeals of Georgia, Division No. 2. July 3, 1937. 
192 Southeastern Reporter 245. 
1. REINSTATEMENT. 

Under life policy providing for reinstatement after lapse at option of com- 
pany on finding of insurability and payment of arrears and on insurer’s approval 
of application for revival, insurer had option to reinstate policy or not in its dis- 
cretion, with or without good reason, and had no legal obligation to reinstate on 
payment of arrears and evidence of insurability. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

2. APPROVAL. 

Under life policy providing for revival after lapse at option of company on 
approval of application for revival, insurer was not liable for death benefits 
where death of insured occurred after lapse of policy and before approval of 
application for revival, notwithstanding that insurer prevented reinstatement 
by negligent delays in approving application. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. APPROVAL. 

Under life policy providing for revival after lapse on payment of arrears 
and evidence of insurability at option of company and on approval of application 
for revival which provided that policy would not be in force until insurer 
approved application notwithstanding payment of arrears, insurer’s conditional 
acceptance of arrears on payment could not effect continuance or revival of 
policy prior to approval of application for revival. 

(Por other cases, see Insurance, Dec. Dig. § 365[1].) 

Syllabus by the Court. 

The court erred in overruling the motion for new trial. 

Error from City Court of Carrollton; W. Raymond Robinson, Judge. 

Action by E. N. Reid against Interstate Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Reversed. 

Maddox, Matthews & Owens, of Rome, for plaintiff in error. 

Chas. F. Douglass, of Anniston, Ala., and Robt. D. Tisinger, of Carrollton, 
for defendant in error. 

FELTon, Judge. 

The life insurance policy sued on lapsed for nonpayment of premiums on 
May 13, 1935. In the latter part of July or the first part of August, 1935, he 
sent a money order to the company for $10.80, receipt of which was acknowledged 
on August 3, in which letter it was stated that “it will be necessary to revive 
this business; and we would like to have your street address, so that we can 
have someone see you personally.” This letter was returned by the post office, 
undelivered. The money order was placed in the insurer’s safe, and was not 
cashed until after the death of the insured. On August 14, a letter was received 
from the insured, asking why he had not received a receipt for his money order. 
The company, in reply, wrote to the insured, explaining the nondelivery of the 
letter of August 3, and stating further: “The revival application was turned 
over to the Home Office for inspection, and this was sent back to us for your 
address. When your money order reached us your grace period was up, and 
would necessitate a revival. We are referring same back to the Home Office 
since we have received your letter of August 14th; and should this policy not 
be revived, we will return your money order of $10.80.” Not hearing from the 
insured in reply to the last letter, the company again wrote as follows: “We are 
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attaching a revival application on Policy Number 1417513. If you will complete 
and sign, and also have certificate of inspection completed before a physician 
and return to us, we will endeavor to revive this policy.” The insured executed 
a revival applicatton on September 27th, and obtained a money order on that 
date for $5.40, which was received at the Chattanooga Branch office about Sep- 
tember 30, or a day or two thereafter. It was acknowledged on October 5. 
The revival application contained the following: “I hereby declare that I am 
the person who was formerly insured under the above-named policy and that, 
having allowed it to become lapsed, I ask a revival of my policy on the under- 
standing that it will not be in force (although I now pay the arrears) until the 
company shall have approved the application and consented to such revival, and 
that my policy, if revived, shall only be in such benefit as provided by the con- 
ditions of my policy.” Section 8 of the policy provided that it might be revived, 
“at the option of the company, upon payment of all premiums in arrears, the 
presentation of evidence of insurability satisfactory to the company, and the 
return of the policy to the Home Office for proper endorsement.” ‘The insured 
was accidentally hurt on September 29, and died early in the morning of Sep- 
tember 30. No action was taken by the insurer on the application for revival 
before the death of the insured. 

[1-3] 1. Regardless of whether the revival application reached the insurer 
before the death of the insured, there had been no action on the application, 
and therefore the policy was not in force and effect at the time of his death. 
The company had the “option” to reinstate or not, in its pleasure or discretion, 
with or without good reason, and was under no legal obligation to reinstate 
upon payment of arrears and evidence of insurability. It is therefore immaterial 
that the insurer might have actually prevented a reinstatement by negligent 
delays in attending to the application and in putting it through the process of 
fiial approval. See Praetorians v. Cook, 50 Ga. App. 691, 179 S.E. 147. Nor did 
the conditional acceptance of the $10.80 money order effect a continuance or 
revival of the policy, especially in view of the insured’s agreement to the con- 
trary in his application for revival. The evidence demanded a verdict for the 
insurer and the court erred in overruling the motion for new trial. 

Judgment reversed. 

Stephens, P. J., and Sutton, J., concur. 


TOWNE v. NORTHWESTERN MUT. LIFE INS. CO. OF MILWAUKEE, 
WIS. No. 6370. 
Supreme Court of Idaho. July 15, 1937. 
70 Pacific Reporter (2d) 364. 
10. DEATH CERTIFICATE. 

The insurer was not entitled to directed verdict in suit on life policy on ground 
that insured’s death certificate disclosed that cause of death was suicide by asphyx- 
iation, where record did not show that any such death certificate had been 
introduced. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from District Court, Second Judicial District, Satah County; Gillies 
D. Hodge, Judge. 

Action on a policy of insurance by Mabel C. Towne against the Northwestern 
Mutual Life Insurance Company of Milwaukee, Wis. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

A. H. Oversmith and Edward E. Poulton, both of Moscow, for appellant. 

Guy W. Wolfe and J. H. Felton, both of Moscow, for respondent. 

Bunce, Justice. 

April 15, 1935, appellant issued a policy of insurance for $1,000 on the life 
of Harry O. Towne, payable to respondent, Mabel C. Towne. The insured died on 
September 16, 1935, and this action was thereafter instituted by respondent to 
recover upon the policy. The allegations of the complaint were admitted, and as 
a sole defense or in avoidance of liability appellant alleged that the insured on 
September 16, 1935, “did commit suicide and intentionally destroyed his own life” 
and set up the following provision of the policy of insurance: “If within two 
years from the date thereof the Insured shall die by his own hand, whether sane 
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or insane, the liability of the Company under this Policy shall be limited to the 
amount of reserves hereon.” 

The jury returned a verdict in favor of respondent in the sum of $1,013.15, and 
judgment was entered thereon and this appeal was taken from the judgment. 

{1] The first, second, and sixteenth specifications of error are to the effect 
that the court erred in overruling appellant’s motion for a mistrial because of 
alleged misconduct of respondent’s attorney in the voir dire examination of the 
jury, that the error was not cured by the court’s instructions, and that the court 
erred in overruling the motion to discharge the jury because of the misconduct 
of respondent’s attorney. The record discloses that the following took place after 
the voir dire examination of all jurors by counsel for the respective parties: 

“(After completion of the examination of each individual juror, Mr. Felton 
propounded the following question :) 

“Mr. Felton: Do any of you have any objection to a poor widow bringing 
an action against an Insurance Company to recover under an insurance Policy? 

“Mr. Oversmith: Now if the Court please, we move for a mistrial on the 
ground that Counsel has made a prejudicial statement here before the jury. 

“(Argument omitted) 

“Mr. Oversmith: I don’t know whether the stenographer got the question or 
not. 

“The Court: The question was, Counsel asked if there was any reason why 
they should not render a fair and impartial verdict between this poor widow and 
the insurance company—that is the substance of it.” 

The examination of the veniremen, except for this one question, is not in 
the record. No questions asked by counsel for appellant appear, and the record 
is silent with respect to and fails to disclose the general trend of the examination 
or the line followed in the examination of the jury. It is impossible to ascertain 
from the record for what purpose, if any, counsél for respondent asked the ques- 
tion objected to or what prompted the question, if anything. 

“The extent to which parties should be allowed to go in examining jurors as 
to their qualifications cannot well be governed by any fixed rules. The examination 
is conducted under the supervision and direction of the trial court, and the nature 
and extent of the examination and what questions may or may not be answered 
must necessarily be left largely to the sound discretion of the court, the exercise 
of which will not be interfered with unless clearly abused.” 35 C.J. p. 389, § 437. 

See Donovan v. People, 139 Ill. 412, 28 N.E. 964. 

However, the record shows no justification for such a question but, in view 
of the court’s instructions and admonition to the jury, it did not constitute such 
rejudicial error as would warrant a reversal. It appears that the court verbally 
instructed the jury immediately after the remark was made and prior to the taking 
of evidence: “To pay absolutely no attention to the remark concerning the condition 
of the ay ogee parties to this case. You are here to do equal and exact justice 
between these parties, irrespective of their standing in life or anything of that 
sort, and will not be influenced in any manner by any statement made by any 
attorney which upon its face, you consider may have been made to influence your 
mind upon the respective conditions of these parties. Such remarks are improper, 
and you will eradicate them so far as possible from your minds, and pay no atten- 
tion to them.” 


In the written instructions submitted to the jury instruction No. 8, as follows, 
was given: “Gentlemen, you will recall during the course of this trial a remark 
made by counsel respecting the plaintiff being a ‘poor widow’. You are specifically 
instructed to totally disregard any statement made by counsel in this respect as 
there is not and cannot be any evidence to support such a statement. It is your 
duty to follow the law and the instructions given you by the court, and you must 
decide this case without any feeling, sympathy or prejudice for or against the 

laintiff or the defendant, and decide the case on its merits the same as you would 
tween two individuals.” 

With reference to a similar situation in Watkins v. Mountain Home Co-op. 
Irr. Co., 33 Idaho, 623, 197 P. 247, 251, this court said: “Something must be 
presumed for the intelligence and fairness of the jurymen, and that they will not 
ordinarily be influenced into rendering a verdict contrary to the instructions of the 
court and the evidence by every idle or improper remark that may be made during 
the progress of a trial.” 
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And: “In view of the apparently painstaking attention given to the ‘particular 
questions of fact’ submitted to the jury, and having in mind the entire record, we 
are of the opinion that the minds of the jurymen could not have been greatly influ- 
enced by the remarks of counsel complained of, and, in view of the court’s instruc- 
tion, that they do not amount to prejudicial error.” 

In view of the fact that the entire record is not before us and that the jury 
was instructed to disregard the question or remark complained of, we are not 
disposed to determine that the remarks amounted to prejudicial error. 

[2] Under appellant’s third specification of error, it is claimed the court erred 
in allowing respondent to introduce the policy of insurance in evidence at the 
opening of the trial, since appellant had admitted the execution of the policy 
and the other facts alleged, and relied solely upon the suicide clause for its defense. 
Appellant urges it thus had the fundamental right to open and close the evidence 
and argument. The record discloses that as a matter of fact appellant was allowed 
to and did close the evidence and argument, but that respondent was permitted 
to offer in evidence the insurance policy, Plaintiff’s Exhibit A, at the outset of the 
case, after appellant’s opening statement, but prior to the introduction of evidence 
on behalf of appellant. The record discloses the following: 

“Opening Statement on Behalf of Defendant, by Mr. Oversmith: 

“The Court: The Plaintiff will introduce his evidence. 

“Mr. Oversmith: Don’t you mean the defendant? 

“Mr. Felton: If the Court please I ask to introduce in evidence Plaintiff's 
Exhibit A, which is an insurance policy, No. 2626049. 

“Mr. Oversmith: To which we object as incompetent, irrelevant and immaterial 
at this time, the plaintiff having nothing to prove, and cannot open the case. That 
is proof that goes in on our side of the case. 

“The Court: It goes in on both sides I guess, so far as that is concerned. 
As I understand this is the policy upon which the action is founded? 

“Mr. Felton: Yes, Your Honor. 

“The Court: It will be in evidence.” 

It appears that respondent’s case was founded on the provisions of the policy 
and that the answer admitted the due execution and delivery of the policy in 
question, and likewise appellant’s defense was founded upon a provision of the 
policy. Any possible prejudice to appellant occurring because of permitting the 
policy to be played in evidence, out of order or otherwise, is untenable and appellant 
has pointed out no prejudice. 

[3] Specifications of error IV to X, inclusive, are discussed together by 
appellant. These specifications urge as error the court’s overruling of objections 
made to certain questions upon the cross-examination of the witness Taylor, on 
the ground they were incompetent, immaterial, irrelevant, and not proper cross- 
examination. It is urged at some length that these matters were not gone into 
on direct examination of the witness and were thus not proper subjects of cross- 
examination. The criticism appears wholly unfounded as to some of the questions 
as will appear from an examination of the quotation of questions and answers 
from the direct examination followed by the questions objected to, several of the 
questions asked on cross-examination being in direct line with the direct examina- 
tion: 

Direct : 

“Q. Did you see Harry Towne on Saturday? A. Yes, sir, I was working right 
with him, * * * 

“Q. Did you see him at any time on Sunday? A. Yes, sir * * *” 

Questions objected to on cross-examination: 

“Q. When and where did you see this man on Saturday—no, I mean on 
Sunday ?” 

“Q. Under what circumstances did you see this man on Sunday?” 

“Q. Just explain the circumstances of seeing him, who was with you at the 
time? A. My son was with me. 

“Q. Was anybody with Harry Towne?” 

[4] The remaining questions objected to and referred to in the specifications 
of error were with reference to objects found on the stove in the cabin where 
deceased was found, and as to the condition of such objects, the alleged objec- 
tionable questions being as follows: 

“Q. Were there any grounds on the outside?” (of the coffeepot) 
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“Q. When you saw the stove you saw the coffeepot on it? A. Yes, sir. 

“Q. In what condition?” 

“Q. Was there a frying pan at or near the stove?” 

On direct examination testimony was elicited from the witness to the effect 
that he had entered the cabin, found Towne dead, smelled a strong odor of gas, 
looked at the stove and found it to be a two-burner stove with one burner clear 
open and the other burner on, and that he (the witness) then turned off the burners 
with a turn-cock. It is apparently appellant’s contention that the witness should 
not have been permitted to testify as to what was on the stove, that being a subject 
entirely distinct from appellant’s seeing the stove and finding the burners both 
on, turning them off, etc., and that such questions were therefore not within the 
legitimate scope of cross-examination. The rules governing cross-examination 
are recited in LC.A. § 16-1205, as follows: “The opposite party may cross-examine 
the witness as to any facts stated in his direct examination or connected there- 
with, and in so doing may put leading questions.” 

{[5] Although cross-examination is limited to facts stated in the direct exam- 
ination or connected therewith, this allows cross-examination not only as to all 
facts stated by a witness in his original examination, but as to other facts connected 
with them, directly or indirectly tending to explain, modify, or qualify the infer- 
ence resulting from the facts stated by the witness in his direct examination. 
State v. Anthony, 6 Idaho, 383, 55 P. 884; State v. Webb, 6 Idaho, 428, 55 P. 892; 
State v. Gruber, 19 Idaho, 692, 115 P. 1; Park v. Johnson, 20 Idaho, 548, 119 P. 
52; Lawder v. Hinderson, 36 Kan. 754, 14 P. 164; State v. Rodgers, 40 Mont. 248, 
106 P. 3; Anderson y. Berrum, 36 Nev. 463, 136 P. 973; Hand v. Hickok, 98 Okl. 
125, 224 P. 505; Gibbons v. Territory, 5 Okl.Cr. 212, 115 P. 129; People v. Turco, 
29 Cal.App. 608, 156 P. 1001. 

[6] After having described and illustrated, in detail, how a coat, found near 
the door of the cabin, was lying with reference to the door, the witness Gasser 
was asked the following question; “Now, with reference to the coat, you may 
state whether or not it had the appearance of being laid or placed there or having 
fallen there?” 

The following question was asked the witness Redden: “The paper back of 
the window, did it appear to be stuffed in there?” 

Objections to both these questions heretofore quoted were sustained, and, by 
specifications of error XI and XIII, appellant urges the trial court erred in this 
respect. Objections to questions which call for a conclusion are properly sustained. 
Ross v. Kerr, 30 Idaho, 492, 167 P. 654; 22 C.J. p. 485, § 588, p. 492, § 592; Jones, 
Commentaries on Evidence (2d Ed.) §§ 1241 to 1245, incl.; Johnson v. Underwood, 
102 Or. 680, 203 P. 879; Scarpelli v. Portland Electric Power Co., 130 Or. 277, 
278 P. 99; State v. Yeater, 95 Kan. 247, 147 P. 1114. It further more appears that 
appellant was permitted to and did fully question these witnesses as to the facts 
with relation to the coat on the floor and the paper in the window. 

[7, 8] The witness Redden testified to the effect that Taylor, when he came 
back after having been down to the cabin, said: “The man down there has killed 
himself”; which answer was stricken upon respondent’s motion, and the court’s 
action is specified as error by specification No. XII, appellant urging that the 
statement was a part of the res geste and admissible in evidence. This statement 
was allegedly made by Taylor late in the afternoon of the day following that on 
which Towne died, immediately after Taylor had gone to the cabin and found 
Towne lying on a bed in the cabin. The admission of evidence as part of the res 
geste is left largely to the sound discretion of the trial court. Erickson v. Edward 
Rutledge Timber Co., 33 Idaho, 179, 191 P. 212; Coffin v. Bradbury, 3 Idaho 
(Hasb.) 770, 35 P. 715, 95 Am.St.Rep. 37. It would appear that the question 
above quoted and the answer is subject to the same criticism and ruling as that 
recited in Wheeler v. Oregon R. R., etc., Co., 16 Idaho, 375, at page 407, 102 P. 
347, 358, wherein this court said: 

“The plaintiff moved that this testimony be stricken out as hearsay and not 
part of the res geste, and the motion was sustained. This statement of Mrs. Grant 
certainly could not be against interest, for she had no interest in the result of 
the trial. The plaintiff in the case was the father of the child injured. Mrs. 
Grant had no interest in the result so far as the record in this case appears. Her 
declarations were merely hearsay and could not bind the plaintiff. Norfolk & W. 
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R. Co. v. Groseclose’s Adm’r, 88 Va. 267, 13 S.E. 454, 29 Am.St.Rep. 718; Elliott 
on Evidence, § 443. 

“Neither was this evidence admissible as part of the res geste. This state- 
ment made by Mrs. Grant was not a statement of the facts surrounding the accident, 
but was a conclusion or opinion; she saying that the accident was her own fault 
and no one else was to blame. That was an opinion, not a statement of the facts. 
She may have been in error as to who was at fault. As said by the court in the 
case of Lane v. Bryant, 9 Gray (Mass.) 245, 69 Am.Dec. 282: 

“ "The declaration of the defendant’s servant was incompetent, and should 
have been rejected. It was made after the accident occurred and the injury to 
the plaintiff’s carriage had been done. It did not accompany the principal act, on 
which the whole case turned, or tend in any way to elucidate it. It was only the 
expression of an opinion about a past occurrence, and not part of the res geste. 
It is no more competent because made immediately after the accident than if 
made a week or month afterwards.’ ’ 

See, also, Chicago & E. Ry. Co. v. Cummings, 24 Ind.App. 192, 53 N.E. 1026; 
Indianapolis St. Ry. Co. v. Taylor, 164 Ind. 155, 72 N.E. 1045. 

|9] Specification of error XIV urges that ‘the court erred in ruling upon the 
admission in evidence of appellant’s Exhibit “4” by remarking: “I will let it in. 
I don’t see that it makes any difference.” 

The remark does not appear to have been prejudical to appellant, and no 
objection was made to the remark at the time of the trial. Remarks of a trial 
judge, not excepted to, will not be reviewed by this court. McLaughlin’s Store 
v. Copeman, 50 Idaho, 214, 294 P. 523, and cases there cited; Slusser v. Aumock, 
56 Idaho, 793, 59 P.(2d) 723; In re Estate of Brown, 52 Idaho, 286, 15 P.(2d) 604; 
State v. Smailes, 51 Idaho, 321, 5 P.(2d) 540; Giraney v. Oregon S. L. R. Co. 
54 Idaho, 535, 33 P.(2d) 359. 

Appellant’s remaining assignment of error, assignment XV, is that the court 
erred in overruling the motion for directed verdict made by appellant’s counsel 
at the close of the testimony. With relation to this assignment appellant urges 
that “The admission made by filing proof of loss as was done in this case, * * * 
was important evidence to be considered by the jury as well as by the court upon 
the motion for a directed verdict” and urges that the court destroyed the effect 
of such evidence by a statement “that it did not bind the plaintiff unless she knew 
that insured committed suicide.” It does not appear that appellant made any 
objection or took any exception to the remarks at the time of the trial and under 
the rule heretofore cited, they will not be reviewed. (Cases supra.) 

[10, 11] In connection with the fifteenth assignment of error appellant urges 
a second proposition in the following language: “The death certificate furnished 
by the Department of Vital Statistics of the State of Idaho was admissible in 
evidence and was ‘prima facie evidence in all courts and places of the facts therein 
stated.’ The certificate itself stated that the ‘cause of death was as follows: 
Illuminating gas. Asphyxiation. Suicide.’ This admission of the cause of death, 
unexplained and uncontradicted, should have been considered conclusive, but 
instead was effectively stricken from the case and from the consideration of the 
jury as well as the court.” 


Appellant then cites numerous authorities to, and urges the proposition that, 
the death certificate was prima facie evidence of the cause of death and urges 
that a verdict should have thus been directed since such evidence was not explained, 
contradicted, or rebutted by respondent. It is not necessary to determine the 
effect of such evidence, as a careful search of the entire record fails to disclose 
that appellant either introduced or offered to introduce the “death certificate 
furnished by the Department of Vital Statistics” to which it refers, or any other 
such evidence. There is no such evidence in the record. The evidence introduced 
is to the effect that Towne died and that the cause of death appeared to be 
asphyxiation. Appellant introduced evidence, circumstances attending the death, in 
an effort to show that the asphyxiation was suicide. Respondent, on the other 
hand, introduced evidence in an effort to show that the death was accidental. 
Appellant’ $ argument with respect to a right to a directed verdict is not founded 
upon facts as disclosed by the record. Questions or matters not presented in the 
record will not be considered on appeal. Ramsay v. Hart, 1 Idaho, 423; Medbury 
v. Maloney, 12 Idaho, 634, 88 P. 81. 

The judgment is ‘affirmed. Costs awarded to respondent. 
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Morgan, C. J., and Holden and Ailshie, JJ., concur. 
Givens, J., deeming himself disqualified, did not sit or participate. 


SPENCE et al. v. EQUITABLE _ ASSUR. SOC. OF UNITED STATES. 
o. 33305. 
Supreme Court of Kansas. July 10, 1937. 
69 Pacific Reporter (2d) 713. 

1. KNOWLEDGE OF INSURED. 

In action to recover double indemnity under life policy, whether insured 
knew that amount of barbital he tdok was a dangerous amount or one likely to 
cause his death was for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 
2. ACCIDENTAL MEANS. 

Death caused by overdose of barbital taken by insured in ignorance that 
the amount he was taking was a lethal dose, was caused by “accidental means” 
within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Syllabus by the Court. 

In an action upon a provision in a life insurance policy to recover double 
indemnity if death should result solely from bodily injuries caused directly, 
exclusively, and independently from all other causes by external, violent, and 
purely accidental means, it is held that an overdose of barbital, taken by the 
assured in ignorance that the amount he was taking was a lethal dose, and 
which caused his death, is death by accidental means as provided for in the 
insurance contract. 

Wedell, J., dissenting. 

Appeal from District Court, Shawnee County, Divisfon No. 3; Otis E. 
Hungate, Judge. 

Action by Marjorie E. Spence and others against the Equitable Life Assur- 
ance omnes the United States. Judgment for plaintiffs and defendant appeals. 

Affirmed. 

Robert Stone, James A. McClure, Robert L. Webb, Beryl R. Johnson, and 
Ralph W. Oman, all of Topeka, and Alexander & Green, of New York City, 
for appellant. 

James E. Smith, E. H. Hatcher, Frank H. McFarland, and Clayton M. Davis, 
all of Topeka, for appellees. 

ALLEN, Justice. 

This was an action upon a life insurance policy with a double indemnity 
clause. The face amount or ordinary death benefit was paid promptly upon the 
death of the insured, and this action involves the interpretation of the double 
indemnity feature of the policy providing for special benefits in the event death 
results from accidental means. Plaintiffs redovered judgment in the trial court, 
and defendant appeals. 

The policy contained a double indemnity clause by which the defendant 
agreed to pay an additional $5,000 in the event death resulted “solely from bodily 
injuries caused directly, exclusively, and independently of all other causes by 
external, violent, and purely accidental means, provided that death shall ensue 
within ninety days from the date of such injuries and shall not be the result of 
or be caused directly or indirectly by self-destruction, sane or insane, disease 
or illness of any kind, physical or mental infirmity, or any violation of law by 
the insured.” 

The plaintiffs contend that the insured died from an accidental overdose of 
barbital or paraldehyde, or both, without any intent on his part that death would 
result, and that the accident consisted of the fact that he did not intend for the 
amount taken by him to cause any injury. The defendant contends that the 
insured took what he intended to take and that his death, even if it was unanti- 
cipated, was not death by accidental means. 

There was evidence tending to show that the insured, prior to May, 1934, 
had for a number of years been addicted to the use of morphine and also that 
he had used paraldehyde and barbital. 

There was evidence that for twenty years he had taken morphine; that he 
was using the drug when the policy was issued to him; that at times he would 
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become unconscious from the use of drugs, and that in 1933, while in Oklahoma 
City he received a third degree burn on his back, which at the time of his 
death was still an open running wound; that he had been arrested for acts com- 
mitted while he was under the influence of drugs; that he had been in the Okla- 
homa asylum for the drug habit and had taken the Keeley cure a number of 
times for the same cause. It appears that in the fall of 1933 the insured left 
Oklahoma City and removed to a small town in Missouri.. The record is silent 
as to his habits while in Missouri during the winter of 1933-1934. The evidence 
shows that he appeared at Beatrice, Neb. at the home of his married daughter, 
Marjorie Spence, in May, 1934. The daughter testified that she had taken 
training as a nurse and had had experience with drug addicts; that when her 
father came to Beatrice there was nothing in his manner or appearance to indi- 
cate his addiction to drugs. He stayed with his daughter and her husband a few 
days and they then took him to Lincoln, Neb., where he procured a room. There 
was evidence that on the following day he was found, in a locked bathroom, 
uncenscious from the use of paraldehyde. He was taken to a hospital where 
he remained during the night and then the daughter and her husband made 
arrangements for him to stay in a nursing home, where he remained from some 
time under the attention of a physician. During his stay in the nursing home, 
le took some barbital—some under the orders of the doctor and probably 
some not by prescription. He was not confined, and went in and out at will. 
Ai that time he still had an open draining wound on his back, which at times 
gave him pain which interfered with his sleep and required dressing. He made 
a couple of moves in Lincoln from June to November, 1934. During this period 
his 19 year old son came to live with him and there was evidence that he was 
constantly with his father up to the time of his death. There is no evidence 
that the insured was taking morphine or paraldehyde during the period after 
the first day of his residence in Lincoln, and there is no evidence of injurious 
effects during that time from the use of barbital. As to how much of this drug 
he took there is no evidence, except that on one occasion when he was tired 
from moving he took five tablets, but as to their drug content there is no evi-, 
dence that this number of tablets had any injurious effect upon him. 


There is evidence that, during the period from June to November, 1934, the 
insured gained in weight, had a good appetite, and was apparently in good 
health. There is no contention on the part of the defendant in this case that the 
insured committed suicide. Up to the time of his death he was cheerfully 
planning an automobile trip with his son and a friend to Arizona, where he 
intended to spend the winter. He purchased a car with which to make the 
trip, and on the morning of November 5, 1934, the day before he died, he drew 
money from the bank and paid his room rent, preparing to leave ‘on this trip 
within a day or so. The son left him at their lodging about 10 o’clock that 
morning and the insured left the lodging about 11 o’clock. There was some 
evidence that he had been drinking some that morning. He returned to the 
lodging about 3 o'clock in the afternoon in the state of complete collapse and 
immediately became unconscious. He remained unconscious until the following 
morning when he regained consciousness and talked about going on the planned 
trip within a few days. He said he had taken barbital but did not know how 
much. That afternoon he again became unconscious and died about 4 o’chock 
in the afternoon. There was no evidence to show how much barbital he had 
taken in the period between 11 o’clock and 3 o’clock on November 5; there was 
no evidence as to the circumstances ‘or conditions under which he took it or 
why he took it, whether to ease pain or to satisfy some craving for drugs. 

There was testimony to show that barbital is a synthetic drug. Some of 
its many derivatives are luminal, sodium luminal, amytal and sodium amytal. 
Veronal is another name for it. It is used to produce sleep and tp ease pain. 
The ordinary medicinal dose is five grains, but larger doses may be used 
legitimately. The average fatal dose is fifty grains. There is testimony that 
barbital is a preparation which can be obtained in any drug store without a 
doctor’s prescription. 

The death certificate executed by the attending physician and filed in the 
proper public office, states that the physician attended the insured from Novem- 
ber 5, to November 6, 1934, and that the principal cause of death was barbital 
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poisoning on November 5, 1934, respiratory and cardiac failure on November 6, 
1934. 

[1] The jury returned answers to special questions and gave a general ver- 
dict in favor of the plaintiffs. The jury found by its answer to one question 
that the deceased did not know that the amount of barbital he took on Novem- 
ber 5, 1934, was a dangerous amount or one likely to cause his death. The 
defendant claims there is no evidence to support this answer. We think that 
under the testimony as above outlined this was a question for the jury and that 
there was sufficient evidence to support the finding of the jury. 

We have examined the various special questions submitted to the jury and 
the answers of the jury to such special questions. The answer to one question 
was set aside by the court on its own motion on the ground that there was no 
substantial testimony to sustain it. We think the answers to the other ques- 
tions were fairly justified by the evidence. 


[2] As stated by the defendant, the primary question in the case is whether 


the acts of the insured as outlined in the testimony above, resulting in his death, 
constitute “accidental means” within the meaning of the policy. 

Defendant argues that there is a distinction between accidental death on 
one hand and death resulting by accidental means on the other; that the courts 
have recognized there is a genuine distinction between accidental death, or 
what might be called the accidental result on the one hand, and the accidental 
means or cause on the other; that they have held that an unforeseen or unex- 
pected death does not constitute death by accidental means. Many cases are 
cited to support this contention, including Sentinel Life Ins. Co. v. Blackmer 
(C.C.A.) 77 F.(2d) 347; A&tna Life Ins. Co. vy. Brand (C.C.A.) 265 F. 6, 13 A.L.R. 
657; Lincoln Nat. Life Ins. Co. v. Erickson (C.C.A.) 42 F.(2d) 997; Mutual Life 
Ins. Co. v. Dodge (C.C.A.) 11 F.(2d) 486, 59 A.L.R. 1290; Ogilvie v. Aftna Life 
Ins. Co., 189 Cal. 406, 209 P. 26, 26 A.L.R. 116. ; 

Pursuing this argument defendant further asserts that the accident com- 
plained of in this case, if there was an accident, was not one which related to 


‘the means, but that it was only an accidental result. The contention of defend- 
ant is stated in the following language: “The plaintiffs do not contend that East- 
man accidentally took barbital in place of something which would not have been 
harmful. They base their case on an allegation that he took an accidental over- 
dose but they do not contend that his hand slipped—or that there was any mis- 
hap as to the amount which he took. Taking the barbital was a voluntary act 


on his part, In other words, he took what he intended to take and did not mis- 


judge the amount. The language which they employ must simmer dpwn to the 
contention that the man died from taking barbital. If he died from it, then of 
course he took too much if he expected to live.” 

In support of this theory defendant has collected a large group of cases 
including the following: Riock v. Travelers’ Insurance Co., 172 Cal. 462, 156 P. 
1029, L.R.A. 1916E, 1196; Olinsky v. Railway Mail Association, 182 Cal. 669, 189 
P. 835, 14 A.L.R. 784; Calkins v. National Travelers’ Benefit Ass’n (1925) 200 


lowa, 60, 204 N. W. 406, 41 A.L.R. 363; Dark vy, Prudential Ins. Co,, 4 Cal.App. 


(2d) 338, 40 P.(2d) 906; Appel v. A&tna Life Ins. Co., 86 App. Div. 83, 83 N.YSS. 
238, affirmed 180 N.Y. 514, 72 N.E. 1139; Landress v. Phoenix Mutual Life Ins. 
Co., 291 U.S. 491, 54 S.Ct. 461, 78 L.Ed. 934, 90 A.L.R. 1382. 

In the recent case of Bukata v. Metropolitan Life Ins. Co., 145 Kan. 858, 
67 P. (2d) 607, this court had under consideration the question whether death 
resulting from heat prostration or a heatstroke was death occurring in conse- 
quence of bodily injury effected solely through external, violent and accidental 
means within the meaning of the insurance contract. Many authorities were 
examined, including the recent case of Landress v. Phoenix Insurance Co., supra, 
relied upon by the defendant. The dissenting opinion of Cardozo, J., was 
quoted at length. In the Bukata Case this court held that death by heatstroke 
or heat prostration is death occurring in consequence of bodily injury effected 
solely through external, violent and accidental means and refused to adopt the 
attempted distinction between accidental results and accidental means. We are 
satisfied with the conclusion reached in that case, and believe it is in accordance 


with the great weight of the authorities. 


In Hodgson y. Preferred Accident Co., 100 Misc. 155, 165 N.Y.S. 293, 297, 
affirmed 182 App.Div. 381, 169 N.Y.S. 28, the plaintiff claimed the insured died 
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"8 result of morphine poisoning, accidentally produced. In that case the court 
said : 

“Plaintiff's proof tended to show the deceased had taken too much morphine 
That gave rise to the possibilities: (1) That he had taken it with suicidal intent; 
(2) that he had taken the excess quantity intentionally, but not conscious that 
it would produce a harmful effect; and (3) that he did not intend to take as 
much as was taken. The suicidal possibility is eliminated by the concession in 
defendant’s brief. As to the possibility that he intended to take all that he did, 
but did not know it would be harmful, the question arises whether such taking 
would be an ‘accidental means.’ Upon this there is a conflict of authority. 
That such a taking would not be accidental, and that no recovery could be had 


upon it, is held in Carnes v. Iowa S. T. M. Association, 106 Iowa 281, 76 N. W. 
683, 68 Am.St.Rep. 306, and Lehman v. Great Western Accident Association, 155 


lowa, 737, 133 N.W. 752, 42 L.R.A.(N.S.) 562. But the contrary has been held 
in Dezell v. Fidelity & Casualty Co., 176 Mo, 253, 75 S.W. 1102, and Beile vy. 
Protective Association of America, 155 Mo.App. 629, 135 S.W. 497. That such 


a taking is within the policy seems to be the better rule. Cooley, in his Briefs 
on the Law of Insurance, vol. 4, p. 3156, says: 

“*Strictly speaking, a means is accidental, perhaps, only when disassociated 
from any human agency; but this narrow interpretation is not recognized in 
the law of accident insurance.’ ; ; ; . 

“See also, the definition of ‘accident’ and ‘accidental’ in 1 Corpus Juris, 425. 

“Death that resulted from internal injuries received by the deceased jump- 
ing a short distance was held to be covered by a policy similar to the one in 
question. U. S. Mutual Accident Association v. Barry, 131 U.S. 100-121, 9 S.Ct. 
755, 33 L.Ed. 60. So was death resulting from blood poisoning caused by the 
deceased cutting his corn (Nax v. Travelers’ Insurance Co. (C.C.) 130 F. 985); 
and death resulting from coming in contact with poison ivy was held within the 
policy (Dent v. Railway Mail Association (C.C.) 183 F. 840); and injuries 
received in a scuffle were held to have been the accidental means of the party’s 
death (Lovelace v. Travelers’ Protective Association, 126 Mo. 104, 28 S.W. 877, 
30 L.R.A. 209, 47 Am.St.Rep. 638). J 7 

“Poison taken accidentally is within the policy in question. Mutual Acci- 
dent Association of the Northwest v. Tuggle, 39 Ill. App. 509; Healey v. Mutual 
Accident Association, 133 Ill. 556, 25 N.E. 52, 9 L.R.A. 371, 23 Am.St.Rep. 637: 
Travelers’ Ins. Co. v. Dunlap, 59 Ill.App. 515. So is gas inhaled unintentionally. 
Paul vy. Travelers’ Ins, Co., 112 N.Y. 472, 20 N.E. 347, 3 L.R.A. 443, 8 Am.St.Rep. 
758.” 


In Jensma v. Sun Life Assur. Co. (C.C.A.) 64 F.(2d) 457, 461, the court had 
under consideration a policy covering the insured against bodily injuries suf- 
fered solely through external, violent and accidental means. In discussing death 
by accidental means, the court said: 

“The appellees insist that ‘the death sued on must have occurred as a direct 
result of a bodily injury effected through accidental means, and it will not suffice 


if it merely appears that it was accidental in the sense that it could not reason- 
ably have been anticipated.’ 

“This contention was well disposed of by Judge Sanborn in Western Com- 
mercial Travelers’ Ass’n v. Smith (C.C.A.8) 85 F. 401, 405, 406, 40 L.R.A. 653: 
‘On the other hand, an effect which is not the natural or probable consequence 
of the means which produced it, an effect which does not ordinarily follow and 
cannot be reasonably anticipated from the use of those means, an effect which 
the actor did not intend to produce and which he cannot be charged with the 
design of producing under the maxim to which we have adverted, is produced 
by accidental means. It is produced by means which were neither designed nor 
calculated to cause it. Such an effect is not the result of design, cannot be 
reasonably anticipated, is unexpected, and is produced by an unusual com- 
bination of fortuitous circumstances; in other words, it is produced by acci- 
dental means. Chicago, St. P.. M. & O. Railway Co. v. Elliott, 55 F. 949, 952, 
953, 955, 12 U.S.App. 381, 386, 387, 389, 5 C.C.A. 347, 350, 351, 353 (20 L.R.A. 582).’ 


“The same principle was adhered to by Judge Parker in Mutual Life Insur- 


ance Co. v. Dodge (C.C.A.4) 11 F.(2d) 486, 488, 59 A.L.R. 1290, certiorari denied 
271 U.S. 677, 46 S.Ct. 629, 70 L.Ed. 1147. In that case the insured’s death 
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resulted from paralysis of the respiratory center, caused by the local admin- 
istration of a drug known as novocaine, preliminary to an operation for the 
removal of tonsils. The evidence was that the insured was in good health and 
had no bodily infirmity or disease, except the condition of his tonsils, which 
admittedly did not contribute to his death. It was admitted that ordinarily 
novocaine is absolutely harmless, and the evidence was that it proved fatal to 
the insured, who was a physician, because, unknown to himself and the operat- 
ing physician, he had an ‘idiosyncrasy’ or ‘hypersusceptibility’ to the drug. 

“Under those facts Judge Parker said: ‘Applying these definitions to the 
facts of the case, it becomes readily apparent that the death of insured was 
caused by accidental means. To paraphrase the language of Judge Sanborn, it 
was not the natural and probable consequence of the administration of the novo- 
caine. Death does not ordinarily follow, and cannot reasonably be anticipated, 
from the use of the drug. Death was produced in the case of insured by means 
which were neither designed nor calculated to cause it. It was not the result 
of design, could not have been anticipated, and was produced by an unusual 
combination of fortuitous circumstances. In the act which preceded the death 
of insured there was “something unforeseen, unexpected and unusual,” to use 
the language of Mr. Justice Blatchford, viz., the application of the novocaine to 
one who had an “idiosyncrasy” or “hypersusceptibility” to the drug. It is true 
that the doctor intended to apply the drug and insured intended that he should 
apply it; but neither intended to apply it to a body possessed of the idiosyn- 
crasy. Death resulted because of their applying the drug in ignorance of this 
peculiarity in the object acted upon, and was a result not calculated nor 
intended, and one which could not reasonably have been foreseen.’ * * * 

“The following federal decisions interpret the term accidental in accordance 
with the principles discussed above: Preferred Accident Ins. Co. v. Patterson 
(C.C.A.3) 213 F. 595, 597 (policy limited coverage simply to ‘accidental’ means) ; 
7Etna Life Ins. Co. v. Brand (C.C.A.2) 265 F. 6, 8, 9, 13 A.L.R. 657, certiorari 
denied 253 U.S. 496, 40 S.Ct. 587, 64 L.Ed. 1031; Zurich General Accident & 
Liability Ins. Co. v. Flickinger (C.C.A.4) 33 F.(2d) 853, 854, 855, 68 A.L.R. 161 
(policy limited coverage merely to ‘accidental’ means); Norris v. New York 
Life Ins. Go. (C.C.A.4) 49 F.(2d) 62, 63, 64: New York Life Ins. Co. v. Gustafson 
(C.C.A.3) 55 F.(2d) 236, 237 [82 A.L.R. 729]. See, also, Cooley’s Briefs on 
Insurance (2d Ed.) vol. 6, p. 5234.” 

In Couch, Cyclopedia of Insurance Law, vol. 5, p. 4032, it is said: “Not- 
withstanding the fact that if poison or an overdose of medicine is inadvertently 
or accidentally taken, the case involves some degree of negligence, it is gen- 
erally held that resulting death or injury is from accident or accidental means. 
lt has been held with respect to death resulting from an overdose of morphine 
taken unintentionally; an overdose of laudanum taken by mistake, and without 
suicidal intent; from drinking carbolic acid; from the accidental inhaling of 
too much chloroform by a physician in an effort to relieve himself of headache 
and insomnia; from the mistake of a physician in using poison for water; from 
unknowingly taking a poisonous drug given insured by mistake in place of a 
harmless drug which had been prescribed. * * *” 

See, also, Cooley, Briefs on Insurance (2d Ed.) Vol. 6, p. 5233. 

As we have seen, payment was to be made in case death of insured resulted 
solely from bodily injuries “caused directly, exclusively and independently of 
all other causes by external, violent and purely accidental means.” In McCul- 
leugh v. Liberty Life Ins. Co., 125 Kan. 324, 264 P. 65, 57 A.L.R. 963, payment 
was to be made if the injury was effected “directly and independently of an) 
other cause, through external, violent, and purely accidental means.” In that 
case, where the language was almost identical with the language in the contract 
now before us, it was held that the killing of the insured by a third person, 
though intentional, was by “purely accidental means” within the meaning pf 
the policy. 

In Gilliland v. Cement Co., 104 Kan. 771, 773, 180 P. 793, 794, the word “acci- 
dent” was defined thus: “The word ‘accident’ does not have a settled legal 
signification. It does have, however, a generally accepted meaning, which is 
the same whether considered according to the popular understanding or the 
approved usage of language. An ‘accident’ is simply an undesigned, sudden, 
and unexpected event, usually of an afflictive or unfortunate character, and 
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often accompanied by a manifestation of force.” See, also, 1 C.J.S. Accidental, 


We are therefore of the opinion that the death of the insured by reason of 
an overdose of barbital, as shown by the record in this case, was accidental 
within the meaning of the policy. We have examined the various specifications 
of error, but think it unnecessary to prolong this opinion by a more detailed 
examination of the errors assigned. Finding no material error in the record, 
the judgment of the trial court is affirmed. 

Wedell, J., dissenting. 


BROWN v. METROPOLITAN LIFE INS. CO. No. 33425. 
Supreme Court of Kansas. July 10, 1937. 
69 Pacific Reporter (2d) 1110. 
1, TUBERCULOSIS. 


In action on life policy which had been reinstated on written application lim- 
iting liability of insurer to return of premiums if statements in application for 
reinstatement were false, question of liability of insurer for face amount of 
policy was insufficient for jury under documentary and undisputed evidence that 
between lapse of policy and reinstatement, insured had claimed disability benefits 
for pulmonary congestion and tuberculosis for which he had consulted physicians 
and that such facts were concealed in answers made by insured in application for 
reinstatement (Gen.St.1935, 40-420, subd. (9). 

(For other cases, see Insurance, Dec. Dig. § 370.) 

2. MISREPRESENTATION. 

Statute providing that no misrepresentation shall be deemed material or 
render policy void unless matter misrepresented actually contributed to death refers 
to original issue of policy and not application for reinstatement (Gen.St.1935, 
40-418). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. JUDGMENT. 

In action on life policy wherein insurer tendered amount of premiums and 
interest into court and contended liability was limited thereto, judgment could 
be rendered against insurer only for amount of premiums and interest and costs 
accrued to time of tender on sustaining of insurer’s motion for directed verdict 


(Gen.St.1935, 60-2936). 
(For other cases, see Insurance, Dec. Dig. § 666.) 
Syllabus by the Court. 

1. In an action to recover on a life insurance policy issued April 8, 1935, which 
had been reinstated upon written application of the insured dated September 16, 
1935, and where the company denied liability on the ground that insured made false 
representations as to his good health and as to whether he had any illness or 
consulted any physician since the date of the policy, where the proof conclusively 
showed by written documents and uncontradicted evidence the representations 
were false and that insured concealed the fact he had been ill and had consulted 
physicians, and that the representations with respect thereto were material to the 
risk, the question of existence of fraud was a matter of law for the court and 
not an issue of fact for the jury. 

In a situation as above described, the company’s motion for a directed 
verdict should be allowed and plaintiff permitted to recover only the amount of 
ennene paid as provided in the application for reinstatement of the insurance 
policy. 

Appeal from District Court, Sedgwick County, Division No. 4; Isaac N. 
Williams, Judge. 

Action by Savannah Brown against the Metropolitan Life Insurance Company, 
area the defendant filed a cross-petition. Judgment for plaintiff, and defendant 
appeals, 

Reversed and remanded, with instructions. 

_ Earle W. Evans, Jos. G. Carey, W. F. Lilleston, George C. Spradling, Henry 
V. Cott, and George Stallwitz, all of Wichita (Harry Cole Bates, of New York 
City, of counsel), for appellant. 

Joe T. Rogers and Jas. A. Conly, both of Wichita, for appellee. 

THIELE, Justice. 





1334 ‘The Insurance Law Journal, Vol. 89 [ Nov., 1937 


This was an action to recover on a policy of life insurance. From an adverse 
judgment the defendant company appeals, assigning eight claims of error, only 
one of which will be noticed, i. ¢., that the trial court erred in denying defendant's 
motion for a directed yerdict. For brevity, plaintiff will hereafter be referred 
to as plaintiff, the insured, Frank Brown, as Brown, and the defendant as the com- 
pany. 
, Briefly stated, the defense was that Brown had made false and fraudulent 
answers to. questions in the application for the policy; that he had permitted the 
policy to be lapsed for nonpayment of premiums; that in a written application for 
reinstatement of the policy Brown willfully and knowingly misrepresented the 
condition of his health and concealed illnesses suffered by him prior thereto and 
at that time and failed to disclose the names of physicians whom he had consulted; 
that such representations were material to the risk and had the application for 
reinstatement contained truthful answers, the policy would not have been reinstated. 
Tender was made of the premiums paid by Brown. By cross-petition, the company 
alleged facts concerning the execution and delivery of the policy; that it lapsed 
for nonpayment of quarterly premium, and that it was reinstated. Without detail- 
ing the allegations, in substance it was alleged that Brown procured the policy 
to be issued and delivered to him, and after lapse, to be reinstated, by making 
false and fraudulent written answers to questions propounded as to his health 
and as to whether he had consulted a physician. Attached to the pleading was 
a copy of the application for reinstatement which will be referred to in more 
detail later. It was alleged that Brown’s answers to questions therein as to his 
sound health and as to whether he had consulted a physician were false, the falsity 
being unknown to the company, and were made to deceive the company which 
relied thereon and reinstated the policy; that all of the false and fraudulent 
statements were material to the risk and that Brown was then suffering from 
the disease that later resulted in his death, viz., tuberculosis. Other allegations 
on this phase need not be noted. It was also alleged that after the death of Brown, 
the company learned of the fraud and tendered to plaintiff the amount of all 
yremiums received by it, the tender being refused. Tender into court was made. 

he prayer was for cancellation of the policy. Plaintiff's reply to the answer was 
a general denial and her answer to the cross-petition was a general denial and an 
allegation that if the policy was not valid she was entitled to collect premiums 
paid amounting to $90.16. When the case came on for trial, the company paid 
into court for the benefit of plaintiff the sum of $94.66 being the premiums paid 
and interest thereon. 

Plaintiff's case in chief was brief. She identified the policy of insurance 
which was admitted in evidence, and testified to the death of her husband, the 
insured. 

The company offered evidence tending to prove that Brown's answers to the 
application for insurance were false, and that the answers made by him in a 
statement to procure delivery of the policy were false. We deem is unnecessary 
to detail this evidence or to discuss it. We shall confine our statement to the 
following, all of which is in writing and undisputed: Application for the policy 
was made March 17, 1935, and the policy was later issued under date of April 
8, 1935; the policy lapsed for nonpayment of the quarterly payment due July 8, 
1935, and on September 16, 1935, Brown made a written application for reinstate- 
ment of the policy in which he agreed that if the company grant reinstatement, 
the same shall be deemed to be based exclusively upon the representations contained 
in the application, and upon the express condition that if the statements be in 
any respect untrue the company, for a period of two years from reinstatement, 
should be under no liability except to return all premiums paid since date of 
reinstatement. Questions 4 and 6 of the application for reinstatement, with the 
answers made by insured, were as follows: 


“4. Are you now in sound health? Yes. 
“6. Have you since date of issue of the above policy 
“(a) Had any illness or injury? If yes, give date and particulars. No. 
“(b) Consulted any physician or physicians? If yes, give date, and name and 
address of physician or physicians, and state for what illness or ailment. No.” 
_, It was also shown that Brown had a health and accident policy in the National 
Life & Accident Insurance Company of Nashville, Tenn., rot under date of June 





He 
In t! 
tion 
and 
was 
Bro 
ance 
ther 
ques 
cont 
icate 


ing. 


Give 
was | 


Com 
“Wh 
trial 

show 
comy 
cian 

quest 
of d 
Pern 
abov 
tendi 
he h 
to p 
and | 
three 
saw 
Brow 
not | 
after 
Ther 
had 

origi 
ment 
claim 
of de 
answ 
fara 
! 
the 1 
entitl 
polic: 
plain 
Cause 
answ 
and j 
A 


error 
for y 


Life] Brown vy. Metropolitan Life Ins. Co. 1335 


19, 1935, he made a claim for compensation, in which his physician answered ques- 
tions as follows: 

“5. What disease has patient now? Bilious, Anemic, Pulmonary Conjection 
with Bleeding. 

“9. Is patient now necessarily confined to bed by sickness? Yes.” 

On this claim he was paid and receipted for the sum of $5 on June 26, 1935. 
He made a similar claim against the same company under date of June 26, 1935. 
In that claim, his physician answered question 5 above thus: “Pulmonary conges- 
tion Bilious and Anemia,” and question 9 as above. On this claim he was paid 
and receipted for $5 on July 3, 1935. Another claim against this same company 
was rejected. Its contents are not shown and it will not be referred to further. 
Brown also had an accident and health policy in the Washington National-Insur- 
ance Company of Chicago, and under date of June 19, 1935, he made claim 
thereunder in an application which he personally signed and in which he answered 
questions to the effect he was not able to leave the house and that he was confined 
continuously to his bed. Accompanying this application was his physician's certif- 
icate containing these questions and answers: 

“3. What is your exact diagnosis? Bilious, Pulmonary Congestion with Bleed- 
ing. 

“7. Is the disease Chroni¢?—No. Venereal?—No. Tubercular ?—Maybe. 
Give Temperature—100. Pulse—90.” 

On this claim Brown was paid $24. Each of the above medical certificates 
was made by the same physician. 

Brown also made a claim under a health policy in the Missouri Insurance 
Company of St. Louis, in which the physician’s certificate showed the following: 
“What disease has patient now?—Pulmonary Tuberculosis.” Upon objection, the 
trial court did not permit a showing of the disposition of this claim, but it was 
shown that Brown later surrendered the policy and received a refund. 

Brown died February 26, 1936, and proofs of death were submitted to the 
company. A part thereof was a physician’s certificate, signed by the same physi- 
cian who made the first three health claim certificates heretofore mentioned. One 
question therein and answer thereto was: “6. (a) What was the immediate cause 
of death? (See Instructions).—Military Tuberculosis, Paralysis of Colon and 
Pernicious Anemia.” As has been noted, there was no dispute about the testimony 
above detailed. In addition to the above, there was much oral testimony, some 
tending to prove that Brown had been treated by physicians who informed him 
he had pulmonary tuberculosis prior to the issuance of the policy, some tending 
to prove that he had in the summer of 1935 been afflicted only with a bad cold, 
and that on September 16, 1935, he had recovered. The physician who made the 
three health claim certificates and the certificate-on the proof of death said he 
saw no evidence of miliary tuberculosis on December 3, 1935, that he next visited 
Brown on January 15, 1936, and it had then set in. He further stated Brown did 
not have tuberculosis from March 17, 1935 (date of application for policy) until 
after September 16, 1935 (date of application for reinstatement of the policy). 
There was also testimony by deposition that had the company heen advised Brown 
had been informed he had tuberculosis and was under treatment therefor, his 
original application would have been denied, as would his application for reinstate- 
ment. In the above statements of evidence, it will be noted that in the proofs of 
claim for sick benefits, the diagnosis was that Brown was anemic, and in the proof 
of death one of the immediate causes of death was pernicious anemia. Defendant’s 
answer is susceptible of interpretation that it relied only on the concealment in so 
far as tuberculosis is concerned, and we therefore discuss the matter in that aspect. 

After both parties had rested, the company moved for a directed verdict for 
the reason the admitted and undisputed evidence showed that plaintiff was not 
entitled to recover from the defendant any more than the premium paid on the 
policy in suit, with interest, and which amount had been tendered into court for 
plaintiff's benefit. After argument, the trial court denied the motion, and the 
Cause was submitted to the jury, which returned a verdict in favor of plaintiff and 
answered special questions, Post trial motions of the defendant were all denied 
and it appeals. 


Although much might be written with respect to the various assignments of 
error, as indicated above, we shall discuss only the motion for a directed verdict, 
for we think the trial court erred in not sustaining it. 
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[1] We do not find it necessary to determine whether or not the policy as 
originally applied for and issued was procured through misrepresentations of 
Brown. Let it be assumed it was beyond attack. There is no dispute in the tes- 
timony that the policy lapsed because of failure to pay the premium due July 8, 
1935; there is no dispute that Brown applied for reinstatement on September 16, 
1935, and that he then agreed that if the statements in his application for reinstate- 
ment be in any respect untrue, the company should, for a period of two years 
thereafter, be under no liability except to return premiums paid after the date 
of reinstatement. There is no dispute that in that application Brown stated he 
was in sound health; and that since the issuance of the policy he had had no ill- 
ness or injury and had not consulted a physician. Nor is there any dispute that 
withinsthe ninety days preceding reinstatement of the policy he had made three 
claims for sick benefits on two other companies in each of which he represented 
he had some pulmonary difficulties, and as a result collected three sums of money, 
and that from a third company he made claim for sick benefits in which his physi- 
cian’s certificate showed him to have pulmonary tuberculosis. The fact that one 
of the physicians who made three of the above certificates attempted to explain 
away the importance of the term “pulmonary congestion” by saying Brown had 
recovered from it and died from miliary tuberculosis and anemia cannot be held 
to present a question for the jury. Even assuming that fact to be true, the company 
was entitled to know that Brown had claimed to be ill and had consulted physicians, 
one of whom diagnosed his difficulties as pulmonary congestion with bleeding, 
bilious, anemic, and the other of whom stated he had pulmonary tuberculosis, 
Neither can it be said that the statements made were not material to the risk. 
It may be beside the point whether either diagnosis was correct, but it is quite to 
the point that where Brown had collected sick benefits on such claims, that the 
defendant company be advised he had consulted physicians for the ailments as 
diagnosed. Had that fact been disclosed, the defendant company would then 
have been in a position where it could intelligently either accept or reject his 
application for reinstatement. 


[2] Appellee directs our attention to G.S.1935, 40-418, and contends that under 
it no misrepresentation shall be deemed material or render the policy void unless 
the matter misrepresented actually contributed to the death, and that the proof 
here is that it did not. That statute refers to original issue of the policy—here we 
are limiting the inquiry to the application for reinstatement. G.S.1935, 40-420 
provides that policies must contain certain provisions, and subdivision (9) requires 
provision for reinstatement inter alia “upon evidence of insurability satisfactory 
to the company,” and the policy sued on contained such provision. In making his 
application for reinstatement, and in furnishing evidence of insurability, Brown 
concealed facts which we think were material to the risk. If appellee’s contention 
were sound, it meant that Brown and his personal physician were to be satisfied of 
his insurability and not the company. The answers as made were made by Brown 
with the expressed intention of having the company rely on them and reinstate the 
policy, they were relied on by the company and the policy was reinstated, and 
the company was thus defrauded. As was said in Klein v. Farmers’ & Bankers’ Life 
Ins. Co., 132 Kan. 748, 751, 297 P. 730, 731: “The fact of the examinations was 
a material one, and, if it had been answered truthfully, it would have enabled 
the insurance company to have pursued the inquiry as to what the blood test dis- 
closed, and, if it had learned that the applicant was afflicted with a serious disease, 
it naturally would have refused to insure him. In the application the applicant had 
agreed in specific terms that the application should constitute a part of the con- 
tract, and that the answers therein were full, complete, and true, and these with 
the conditions and benefits written therein should be the sole basis of the contracts 
binding alike on all persons interested under the policy to be issued. Some of the 
answers were not matters of the belief or opinion of the applicant, but were matters 
of fact which he well knew and which he answered falsely. The subject of the 
questions must be conceded to be material. It was incumbent upon the applicant to 
answer them fairly and truthfully. There should have been absolute good faith in 
the answers given and misrepresentations, evasion, or conscious concealment neces- 
sarily operates to defeat the contract of insurance. Hoover y. Royal Neighbors, 
65 Kan. 616, 70 P. 595; Hiatt v. Woodmen of the World, 107 Kan. 359, 191 P. 
472; Steele v. Woodmen of the World, 115 Kan. 159, 222 P. 76; Lodge v. Order 
of United Commercial Travelers, 125 Kan. 26, 262 P. 598.” In Scott v. National 
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Reserve Life Ins. Co., 144 Kan. 224, 58 P.(2d) 1131, it was held: “Where the proof 
of alleged fraud becomes conclusive by uncontradicted evidence and written admis- 
sions showing falsehood, concealment, and misrepresentations to the disadvantage 
of the other party to the insurance contract, the question of the existence of fraud 
becomes a matter of law instead of an issue of fact for the jury.” (Syl.) And in a 
very recent case, Stewart v. American Life Ins. Co. (C.C.A.) 89 F.(2d) 743, 747, 
it was said: “ ‘An applicant for insurance should exercise toward the company the 
same good faith which may be rightly demanded of it. The relationship demands 
fair dealing by both parties.’ Mutual Life Insurance Company of New York v. 
Hilton-Green, 241 U.S. 613, 624, 36 S.Ct. 676, 680, 60 L.Ed. 1202; Klein v. Farmers’ 
& Bankers’ Life Insurance Company, 132 Kan. 748, 297 P. 730, 731; Moore v. 
Pilot Life Ins. Co. (C.C.A.4) 86 F.(2d) 197, 199.” In addition to the decisions 
quoted from and the cases therein cited, see Metropolitan Life Insurance Co. v. 
Brubaker, 78 Kan. 146, 96 P. 62, 18 L.R.A.(N.S.) 362, 130 Am.St.Rep. 356, 16 
Ann.Cas. 267; Day v. Nat. Reserve Life Ins. Co., 144 Kan. 619, 62 P.(2d) 925; 
De Pee v. Nat. Life & Accident Ins. Co., 144 Kan. 751, 62 P.(2d) 923; Nat. Reserve 
Life Ins. Co. v. Humphreys, 145 Kan. 373, 65 P.(2d) 296, in which materiality of 
representations is considered. 

[3] We do not deem it necessary to refer to the numerous cases dealing with 
good faith, mistake as to health, etc., for in this case while the applicant for 
reinstatement might possibly have believed himself to be in sound health on Sep- 
tember 16, 1935, under the undisputed evidence he could not but have known he had 
had an illness, that he had consulted physicians and that they had diagnosed his 
trouble as pulmonary congestion with bleeding, and as pulmonary tuberculosis. 
Those matters having all been shown by the undisputed evidence, the defendant’s 
motion for a directed verdict should have been allowed. Had it been allowed, 
judgment would have been rendered against defendant only for the amount of 
premiums and interest, as tendered into court, and for costs accrued to the time of 
the tender (G.S.1935, 60-2936). 

The judgment of the trial court is reversed and the cause remanded, with 
instructions to render judgment for the plaintiff for $94.66 and costs accrued to 
the time of the tender. 


EQUITABLE LIFE INS. CO. OF IOWA v. HAUSER. 
Court of Appeals of Kentucky. June 22, 1937. 
107 Southwestern Reporter (2d) 282. 
1. DISABILITY. , 

“Total and permanent disability” as used in policy does not mean utter help- 
lessness, or absolute dependency, or to be without hope of regaining health or 
becoming improved. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. TOTAL DISABILITY. ' ; 

“Total disability” as used in policy means inability to do those things which 
constitute all of insured’s occupation or business. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. PERMANENCY. 
_.“Permanent disability” as used in policy means continuing and lasting and 
without termination. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

4. ASTHMA. 


Evidence that insured, suffering from bronchial asthma and sinus trouble, 
worked in drug store part ‘of time, precluded recovery under life policy providing 
for payment of benefits for total disability which permanently, wholly, and con- 
tinuously prevented insured from working. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Kenton County, Criminal, Common Law, and 
Equity Division. 

Suit by Frank C. Hauser against the Equitable Life Insurance Company of 
lowa. From a judgment for the plaintiff, the defendant appeals. 

Reversed, with direction. 

Doole, O’Donnell & Cash, of Cincinnati, Ohio, for appellant. 
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Martin J. Brown, of Covington, for appellee. 

Batrp, Justice. 

The appellant, Equitable Life Insurance Company of Iowa, issued to the 
appellee, Frank C, Hauser, a policy on his life, payable at his death to Lillian W. 
Hauser, his wife, if the policy was in force, in the sum of $5,000. The policy con- 
tained a disability provision as follows: 

“Whenever the company shall receive due proof during the continuance of 
this policy and before default in the payment of premium that the insured has 
become totally disabled by bodily injury or disease, after the delivery of this policy 
and before its anniversary nearest the insured’s sixty-fifth birthday, so that he will 
thereby be permanently, wholly and continuously prevented from engaging in any 
occupation whatsoever for remuneration or profit and that said disability has then 
existed for not less than sixty days, the company will thereupon: 

“(a) On each anniversary during the continuance of such disability, commenc- 
ing with the anniversary of the policy next succeeding the receipt of such proof, 
waive payment of the premium for the ensuing policy years. 

“(b) Pay to the insured with the written consent of the assignee, if any, a 
sum equal to $10.00 for each $1,000.00 of the original amount of insurance under 
this policy as shown on the first page hereof, and a like amount each month there- 
after until the maturity or surrender or expiration of this policy.” 


{1] On the 7th day of April, 1936, Hauser filed this suit in the Kenton circuit 
court, seeking to recover under the above-inserted clause of said policy compensa- 
tion for being totally, wholly, continuously, and permanently disabled on account 
of disease within the meaning of the provisions of the policy referred to, for the 
months of May, June, July, August, September, October, November, and December, 
of the year 1935, being eight months, at the rate of $50 per month, amounting in 
the aggregate to the sum of $400. Appellant denied the allegations of the petition. 
A trial was had on that issue resulting in a verdict of the jury for the full amount 
sued for, to wit, $400. On that verdict the court rendered judgment for $400. 
Appellant comes now and moves this court to grant it an appeal as provided by 
section 950-3, Kentucky Statutes. Appellant filed its motion and grounds for a 
new trial, setting up numerous grounds, among them that the court erred in 
refusing to give a peremptory instruction at the conclusion of the testimony of the 
appellee. If on the whole case we are of the opinion that the ruling was error, it 
will be unnecessary to discuss any other alleged ground relied upon for a new 
trial, because such errors may not occur again if another trial is had. If under 
the proof the plaintiff was not totally, wholly, continuously, and permanently 
disabled by disease during said months, then he could not, oad in fact should not, 
recover, because there would be no violation of that clause of the policy in refusing 
to pay said sum of $50 per month or any part of it. In order for the appellee to 
recover, the disability complained of must rise to the degree of being total, con- 
tinuous, and permanent. Anything less than that would not authorize the recovery. 
We have a number of times decided that total and permanent disability does not 
mean utter helplessness or absolute dependency or to be without hope of regain- 
ing his health, or of improvement. Davis v. New England Mut. Life Insurance 
Company of Boston, Massachusetts, 263 Ky. 568, 92 S.W.(2d) 822, 825; Mutual 
Life Insurance Company of New York v. Dause, 256 Ky. 448, 76 S.W.(2d) 233, 
236; Consolidation Coal Company vy. Crislip et al., 217 Ky. 371, 289 S.W. 270; 
Etna Life Insurance Company v. Daniel, 251 Ky. 760, 65 S.W.(2d) 1025; Travelers’ 
Insurance Company v. Turner, 239 Ky. 191, 39 S.W.(2d) 216. 


However, in the instant case we find the appellee working in his business for 
parts of the days, selling cigars, cigarettes, and coca colas when in his store; at 
times, buying and selling standard articles, selling medicine and other articles, 
and at times opening and cleaning up his store in the mornings, sometimes remain- 
ing in his store until 12 o'clock at night, and driving his own automobile to the city 
of Cincinnati, The proof shows that he did many things in the management of 
his business in running two drug stores; in fact did nearly everything necessary 
to be done except he did not fill prescriptions, although he did relay them after 
they were written. Sometimes he would order supplies for his store, and attend 
directors’ meetings of the Mutual Fire Insurance Company, of which he was one 
of the stockholders. In fact, he stated directly in answer to a question propounded 
to him that he was able to work and had been able for some time; when he 
worked it was not done merely for relaxation. It is conceded that his affliction is 
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what is known as bronchial asthma, and probably some sinus trouble. This trouble 
is necessarily very annoying and unpleasant, very painful at times, requiring the 
use of drugs to relieve to a degree the effects, both physical and mental. At times, 
the effect of the disease produced on him complete exhaustion and caused excessive 
coughing and much expectoration of mucus and phlegm. However, this condition 
did not continue all the time. It is in evidence that his brother, Dr. S. F. Hauser, 
stated that his affliction was bronchial asthma and some sinus trouble, and that 
affliction caused him to be totally disabled about all the time. However, the plain- 
tiff, himself, contradicted that statement by admitting that he was not totally, 
wholly and continuously and permanently disabled. The most that can be said 
from the entire record is that the plaintiff's affliction and disease during the months 
alleged in his petition was only partial. 

In the Dause Case, supra, we said: 

“Contrary to the opinions and conclusion of the doctors, we have Dause’s 
testimony in which he admits that he did work from 1926 to 1929, earning a liveli- 
hood for himself and family. It is not shown that he was confined to his bed or 
room or had any medical treatment other than a casual examination by the doctors. 
He was active and working all this time. It may be true, however, that Dause 
had not completely recovered from his tubercular condition, but his own testimony 
discloses that his disability, if any, at the most was only partial. It must be 
remembered that under the disability clause of his policy he was entitled to this 
compensation only in case of total disability. In our view, there is no evidence 
conducing to show that he was totally disabied from performing any work even 
as a farmer. Conceding, without deciding, that his work during the interval from 
1924 to 1932 was light work, and perhaps lighter than that of farming, yet it is 
common knowledge that a man who is able to perform the work which he did, 
and active as he was, was not totally disabled as a farmer or otherwise, within 
the meaning of the policy.” 

In the Davis Case we dealt with a similar clause of the policy as the one at 
hand. Davis was afflicted with a disease that disabled him very much. We said: 
“This court is committed to a liberal construction of policies such as that in evi- 
dence, liberality toward insured, but beyond certain limits we are unwilling to go. 
We must not do violence to clear and explicit language to fix or increase liability 
by construction when it does not exist by a fair interpretation of the contract. * * * 
It is not disputed that appellee’s injury is painful, serious, and permanent. Our 
inquiry is addressed to the effect it has upon his ability to perform his customary 
duties. That he cannot perform them as well or with the same celerity as formerly 
goes without saying. He will necessarily suffer inconvenience. A rearrangement 
of his daily schedule may be deemed advisable.” 

[2] We must at all times keep in mind the issue raised by the pleadings, which 
involved only the question as to whether the bronchial asthma and sinus trouble 
produced total, whole, continuous, and permanent disability. There is quite a 
difference between total and permanent disability. Total disability is defined to 
mean being unable to do the things which constitute all of his occupation or busi- 
ness. Doyle v. New Jersey Fidelity & Plate Glass Insurance Company, 168 Ky. 
789, 182 S.W. 944, Ann.Cas.1917D, 851; Equitable Life Assurance Society of 
United States v. Powers, 254 Ky. 770, 72 S.W.(2d) 469. 

[3] Permanent disability means continuing and lasting; that is, without ter- 
mination. Prudential Insurance Company of America v. Bond, 261 Ky. 808, 8&8 
S.W.(2d) 988. 

[4] Applying these rules to the proof we are unable to reach the conclusion 
that the disability complained of measured up to the terms of the policy. 

Therefore, appellant’s motion for an appeal is granted and we are of the 
opinion an error was committed by the trial court in overruling the motion of 
defendant for a peremptory instruction. 

The case is reversed, with direction for further proceedings consistent with 
this opinion. 
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O’DELL v. AMERICAN NAT. INS. CO., Inc. No. 5846. 
Springfield Court of Appeals. Missouri. June 16, 1937. 
Rehearing Denied July 8, 1937. 
107 Southwestern Reporter (2d) 108. 
1. LAPSE. y f 

A provision in a note for third annual premium of life policy that policy would 
lapse if note were not paid when due was binding on the parties and hence where 
extended insurance would not come into effect until premiums for three full years 
had been paid, policy lapsed on failure to pay note when due. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from Circuit Court, Greene County; Guy D. Kirby, Judge. 

“Not to be published in State Reports.” 

Suit by Effie O’Dell against the American National Insurance Company, Inc., 
which was tried by the court on an agreed statement of facts. From an order 
granting a new trial after finding and judgment for the defendant, the defendant 
appeals. 

Reversed and remanded with directions, 

F. M. McDavid and F. W. Barrett, both of Springfield, for appellant. 

James H. Holt, Fred W. Carden, and Farrington & Curtis, all of Springfield, 
for respondent. 

FuLsricnt, Judge. 

This suit was instituted in the circuit court of Greene county returnable to the 
September term, 1936, thereof. It is an action on a life insurance policy issued by 
defendant to William Rufus O'Dell, the husband of plaintiff, and in which plaintiff 
was named beneficiary. A jury being waived, the cause was tried by the court upon 
an agreed statement of facts on October 20, 1936. The court found for the defend- 
ant and rendered judgment accordingly. Thereupon motion for a new trial was 
filed by plaintiff, the ground stated therefor being: “The court erred in ruling that 
the cause of action was barred by the Statute of Limitations of the State of Okla- 
homa.” The court, after due consideration, sustained plaintiff’s motion for a new 
trial, from which ruling the defendant prosecutes its appeal to this court. 

he petition is in usual form. The answer is a general denial, and, in addition, 
pleads the lapse of the policy on October 8, 1923. It also pleads that the policy was 
issued in the state of Oklahoma, is an Oklahoma contract and governed by the laws 
thereof; and that said action is barred by the statute of limitations of the state of 
Oklahoma. The reply denies that the policy had lapsed, and all new matters set up 
in the answer. 7 
‘ — cause was submitted to the trial court upon the following agreed statement 
of tacts: 

“That by agreement of parties herein the only controversy submitted to the 
court is as to whether or not the recovery upon the policy herein sued on is barred 
by the Statute of Limitations of the State of Oklahoma; that it is agreed that the 
Statute of Limitations of the State of Oklahoma governs; and the further question 
as to whether by reason of the non-payment of the note given April 4, 1923, by 
the insured, W. F. O’Dell, the insured in said policy, to defendant, which note was 
given for the premium for the third year, and which was due October 8th, 1923, the 
policy lapsed and the insured had no further rights thereunder. 

“Tt is further admitted that said note was not paid when due and that it has 
never been paid. 

“It is further admitted that sections 99, 100, 101 of the Statutes of Oklahoma 
1931 [12 Okl.St.Ann. §§ 93-95], as far as the same are applicable to this case, are as 
follows: ‘Actions are barred unless brought within the following period after the 
respective causes of action accrue * * * Five years: on contracts in writing— 
sealed or unsealed.’ . 

“It is further admitted that section 191 of the Statutes of Oklahoma 1921 [12 
Oki. St. Ann. § 101], is as follows: ‘In cases founded on contract: When any part of 
of the principal or interest shall have been paid or an acknowledgment of an exist- 


ing liability, debt or claim, or any promise to pay the same shall have been made, 
an action may be brought in such case within the period prescribed for after such 
acknowledgment ; but such acknowledgment or promise must be in writing, signed 


by the party to be charged thereby.’ e 
The policy sued on was admitted in evidence as was also a letter from the 
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defendant to James H. Holt, attorney for plaintiff herein. Plaintiff rested, and 
defendant, to sustain the issues on its part, introduced the following: Premium 
extension note dated April 4, 1923, for the principal sum of $87.64, interest, $2.64, 
due October 8, 1923, signed W. F. O’Dell, being the person whose life was insured. 
Thereupon the defendant rested, and this was all the evidence. Such parts of the 
documentary evidence will be set out in the course of the opinion as are necessary 
to determine the issues involved. 

It is agreed between plaintiff and defendant that there are only two issues to 
be determined by this court. First, Did the note given by the assured and accepted 
by the defendant on April 4, 1923, constitute payment of the premium due on April 
8, 1923, so as to keep the insurance in effect on the extended insurance provision to 
the time of the death of the assured on November, 1927? Second, Is the cause 
barred by the statute of limitations of the state of Oklahoma? In passing on the 
issues jnvolved, we shall keep in mind the fact that the whole record is before us 
for review. 

The policy provides, in part, as follows: 

“After three full years’ premiums have been paid hereon, if any subsequent 
premium is not paid when due, * * * the insured shall be entitled to * * * 
Extended Insurance for the full amount of the Policy. * * * 

“All premiums under this Policy are payable in advance either at the Home 
Office or to any Agent upon delivery of a receipt signed by the President, Vice- 
President or Secretary of the Company. * * * 

“If any premium or note or other obligation given for all or a part of any pre- 
mium or other indebtedness is not paid on or before the date when due, the liability 
of the Company hereunder shall cease, except as otherwise provided in this policy. 

“Grace in Payment of Premiums. A period of grace of one month shall be 
allowed for the payment of every premium hereunder after the first without any 
interest charge therefor during which month the full insurance thereunder shall 
continue in force; if, however the insured shall die within said period of grace the 
unpaid balance of the premium or premiums for the current policy year will be 
deducted from any settlement hereunder.” 

The third annual premium on the policy became due April 8, 1923, and was not 
paid, but the assured gave his premium policy note which is as follows: 


“$87.64 Poliy No. 79718 
“87.64 Policy No. 79718 
“Interest $2.64 April 4, 1923. 


“On or before October 8, 1923, I promise to pay to the order of the American 
National Insurance Company eighty-seven & 64/100 dollars at its Home Office in 
Galveston, Texas, for value received, with interest at the rate of six per cent per 
annum from 4-8-23 until paid. : 

“It being understood by me that this note is accepted by said Company at my 
request, and on the express agreement, that if it is not paid in full on or before 
the date it falls due, that the Policy, on account of which it is given, shall at once 
cease and determine; and thereupon be null and void, except as otherwise provided 
in the Policy itself. [Italics ours.] 

“If said policy shall so cease to be in force because of the nonpayment of this 
note as aforesaid, I agree to pay said Insurance Company, at the rate of premium 
stated in said Policy, for the insurance from the date when the premium fell due to 
the time when said Policy to be in force. 

“Due Date October 8, 1923. 

“Grandfield, Okla. 

“( Address) W. F. Odell, 

“(Signature of person whose life is insured.)” 

By the terms of said note, the same became due and payable October 8, 1923, 
and until that time the policy was in full force and effect. Default was made: in 
the payment of the note, and same has never been paid. To quote from the policy: 
“If any premium or note or other obligation or other indebtedness given for all 
or a part of any premium or other indebtedness is not paid on or before the date 


when due, the liability of the company hereunder shall cease except as otherwise 
provided in the policy.” 


The note executed by the assured to defendant herein for the third annual 
premium on the policy in controversy, as above stated, contained the following pro- 
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vision: “if it is not paid in full on or before the date it falls due, that the policy, on 
account of which it is given, shall at once cease and determine, and thereupon be 
null and void, except as otherwise provided in the policy itself.” If the provision in 
the note which is of the same tenor and effect as the provision in the policy is to 
be considered as binding upon the parties thereto upon default of the payment of 
the note when due, the policy lapsed. 


We think this agreement should be enforced in accordance with its plain 
import. The trial court, in passing upon the motion for a new trial, relied largely 
upon the case of Southland Life Insurance Co. v. Hopkins (Tex.Civ.App.) 219 
S.W. 254, a Texas case. Plaintiff, and the court, evidently overlooked the fact that 
this decision had been reversed by the Supreme Court of Texas, 244 S.W. 989. We 
therefore take the liberty of quoting extensively from this opinion. The facts 
therein are almost identical with the facts in the case at bar, and the extension 
note given is almost identical with the note given in the instant case. In referring 
to the note in the Southland Life Insurance Co. Case, supra, the court said, 244 
S.W. 989, loc. cit. 991: 

“The most common method employed in making such extensions is by note, in 
form substantially the same as that in the instant case. These notes have acquired, 
in insurance parlance, the name ‘blue note.’ New York Life Ins. Co. v. Board of 
Assessors (C.C.) 158 F. 462; Robnett v. Ins. Co., 148 Ark. 199, 230 S.W, 257. We 
see no valid reason why such agreements should not be enforced, if at all, in 
accordance with their plain import. This has been the uniform holding of courts 
in other jurisdictions. The reason generally assigned is that, when the policy is 
kept alive during the grace period provided therein, the insured has received all 
the indulgence he has contracted for, and any further extension of time is but 
additional grace or indulgence, and cannot be extended by mere implication beyond 
the time expressly contracted for. This reasoning we think cannot be assailed. 
The language of the note that if it be not paid at maturity the policy should be 
void, ‘subject to the provisions therein contained,’ merely refer, we think, to the 
provisions for reinstatement. The policy was in force during the entire 28th of 
October, 1918. It became void at the expiration of that date, and no attempt to 
reinstate it was made.” 

Further on, in the course of the opinion, the court said: 

“But aside from these considerations, the extension agreement represented 
by the note was binding upon the insurance company, regardless of whether 
it violated either or both the statutory articles invoked. American Nat. Insur- 
ance Co. v. Tabor [111 Tex. 155] 230 S.W. 397. And iff the insurance company 
was bound, then clearly the insured was bound also. If the latter is permitted to 
invoke the extension agreement, and avoid the consequences of lapse by virtue 
of failure to pay the premium in accordance with the terms of the policy, the 
insured must take the extension agreement charged with its burdens as well as 
clothed with its benefits. If held’ valid for one purpose, it must be held valid 
for all purposes. If void as to the obligations imposed on the insured, it is 
void as to the benefits accruing to the insured. Fidelity Mut. Life Ins. Co. v. 
Price, 17 Ky. 25, 77 S.W. 384. This principle is announced in the following 
quotation from the Underwood Case |Underwood vy. Security Life & Annuity 
Co., 108 Tex. 381, 194 S.W. 585], above: 

“We think the beneficiary should not be allowed to accept the benefits 
of the extension of the life of the policy which was provided by the execution 
of the note by her husband, and its acceptance by the company, and at the same 
time be heard to complain that it changed the contract and disturbed her vested 
rights. It seems inequitable for her to rely upon the note to prevent a for- 
feiture of the policy for a failure to pay a premium, and at the same time to 
repudiate the provisions of the note relating to forfeiture, when they are sub- 
stantially the same provisions provided in the policy itself.’” 


Tio the same effect is the case of Kansas City Life Ins. Co. v. Leedy, 62 
Okl. 131, 162 P. 760, L.R.A.1917C, 917. See, also, Kazee v. Kansas City Life Ins. 
Co., 217 S.W. 339, decided by this court. 

[1] It is our conclusion that the policy in the case at bar had lapsed October 
8, 1923, upon failure of the insured to pay the note given for the third annual 
premium when due, and since under the terms of the policy, it has no extended 
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insurance value except upon payment of three full years’ premiums, plaintiff’s 
cause of action must fail. 

It is unnecessary to pass upon the question as to whether or not the cause 
of action is barred by the statute of limitations of the state of Oklahoma. 

As was said in the Southland Life Insurance Co. Case, supra, “It may be 
conceded that the facts of the case before us ‘are most appealing to the sym- 
pathy,’ and that ‘the consequence of the lapse of the policy is deplorable’; but 
it is not within the province of the courts to relieve parties sui juris from the 
burdens which by their voluntary undertakings they have imposed upon them- 
selves, however strong may be the prompting of altruistic sentiments. Misfor- 
tune, however deplorable, cannot be invoked to defeat express contractual rights, 
where the contract itself does not provide for relief in such contingency.” 

[2] There being no substantial evidence to sustain a verdict for plaintiff, 
in whose favor the new trial was granted, the order of the trial court in sustain- 
ing the motion for a new trial is reversed, although it is the first new trial 
granted. Fitzjohn v. St. Louis Transit Co., 183 Mo. 74, 81 S.W. 907; Ordelheide 
et al. v. Berger Land Co., 208 Mo. 239, 106 S.W. 620; Campbell v. Hayden et al., 
164 Mo.App. 252, 145 S.W. 103. The cause is remanded to the circuit court with 
directions that the order granting a new trial be revoked; that said motion be 
overruled; and that judgment be entered for the defendant. 

Allen, P. J. and Smith, J., concur. 





SPEARS v. INDEPENDENT ORDER OF FORESTERS, Inc. No. 18888. 
Kansas City Court of Appeals. Missouri. May 24, 1937. 
Rehearing Denied June 14, 1937. 
107 Southwestern Reporter (2d) 126. 
1. RESERVE. 
The reserve on life policy does not belong to insured unless it is so provided 
by insurance contract or by statute. 


(For other cases, see Insurance, Dec. Dig. § 37.) 
2. REINSURANCE. 


A policyholder is not bound by contract of reinsurance between two life 
insurance companies, but is, however, put to his election, and, if he accepts rein- 
surance offered, he is bound by reinsurance contract. 


(For other cases, see Insurance, Dec. Dig. § 676.) 
3. FRATERNAL ASSOCIATION. 

The statute relating to nonforfeiture of life policies does not apply to frater- 
nal beneficiary associations (Mo.St.Ann. §§ 5741-5744, p. 4388 et seq.) 

(For other cases, see Insurance, Dec. Dig. § 745.) 

4. RESERVE. 

The fact that insured, who had defaulted on premium payments, had for 32 
years paid on his certificate in fraternal beneficiary association, which had been 
taken over by defendant association, did not render defendant association liable 
to beneficiary on certificate issued to replace one in other association, where 
there was no showing that insured had any rights in reserve, if any, of other 
association, 

(For other cases, see Insurance, Dec. Dig. § 699.) 

5. TIME OF DEFAULT. 

A provision of life benefit certificate that certificate would be continued in 
force notwithstanding nonpayment of required contributions and that associa- 
tion would pay face of certificate on death of member within period stipulated 
in table of extended insurance, which began with 3 years’ duration of certificate, 
authorized extended insurance protection after certificate had been in force 
for 3-year period and did not authorize recovery on certificate which had been 
in force for less than 3 years where insured had defaulted on his contribution. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

6. EXTENDED INSURANCE. 

Where an extended insurance provision in life benefit certificate is to be 
construed as containing a general provision followed by a special one, the special 
Provision controls, 

(For other cases, see Insurance, Dec. Dig. § 750.) 
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7. EXTENDED INSURANCE. 

No right to extended insurance, cash surrender values, or a paid-up policy, 
exists, unless policy itself or statute so provides. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

8 FORFEITURE. 

Where life benefit certificate provided for nullification of benefits if contribu- 
tions were not continued, and constitution and laws of association provided for 
nullification of member’s interest in funds of association on failure to make required 
payments, beneficiary in suit on certificate was not entitled to instruction directing 
verdict in her favor on ground that certificate did not provide for forfeiture for 
nonpayment of contributions. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

9. ASSESSMENT. 

A provision of life benefit certificate limiting liability of member to assess- 
ments up to termination of his membership, where notice of termination had been 
given by association, did not require association to give insured notice that 
monthly contributions specified in certificate were due. 

(For other cases, see Insurance, Dec. Dig. § 756[2].) 

10. WITHDRAWAL. 

When member of fraternal beneficiary association withdraws, association may 
eee against member any obligation incurred by him during period of member- 
ship. 

(For other cases, see Insurance, Dec. Dig. § 694]1].) 

13. PAYMENT OF PREMIUM. 

In suit on life benefit certificate, beneficiary association had burden of showing 
that contributions provided for in certificate had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

“Not to be published in State Reports.” 

Suit by Nellie P. Spears against the Independent Order of Foresters, Inc. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

J. Roy Smith and Goodwin & Creason, all of Kansas City, for appellant. 

Gardner Smith, D. C. Chastain, and Patterson, Chastain, Graves & Smith, all 
of Kansas City, for respondent. 

BLanp, Judge. 

This is a suit on a benefit certificate in the sum of $2000, issued by the defend- 
ant on June Ist, 1932, on the life of one Edward Spears, in which the plaintiff, his 
wife, was the beneficiary. There was a verdict and judgment in favor of the 
defendant. Plaintiff has appealed. 

Defendant is a fraternal beneficiary association organized under the statutes 
of the Parliament of Canada and is authorized to do business in this state as such 
an association. 

The certificate was issued pursuant to an application by Edward Spears to 
the defendant, dated May 21st, 1932. This application was attached to and became 
a part of the certificate. The application stated that insured was the holder of 
a benefit certificate issued to him by the Modern Brotherhood of America and 
that on behalf of himself, and all persons having any interest in said certificate, he 
renounced and surrendered said certificate and that he made application to the 
on for a benefit certificate to be issued by it for $2000, on “the whole life 
plan.” 

This application provided that the constitution and laws of the defendant, 
together with the application for the benefit certificate, should constitute the 
entire contract between the parties. The application further provided that insured 
should pay the insurer monthly dues of $9.90, beginning with the month of Febru- 
ary, 1933. Appended to the application was an agreement that all payments by 
the applicant “as dues or contributions which would have been payable under appli- 
cant’s said benefit certificate in said Modern Brotherhood of America on and after 
January Ist, 1932, and before February Ist, 1933, and all dues paid by said applicant 
prior to February Ist, 1933, on the Benefit Certificate issued by the Independent 
Order of Foresters on the foregoing application, shall be construed as payment 
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made of dues or contributions on said last named Benefit Certificate due on or 
after February Ist, 1933, and said payments so made shall be credited thereon”. 

Pursuant to this application defendant issued to insured the benefit certificate 
sued on herein, agreeing to pay the sum of $2,000, being the amount of said 
Modern Brotherhood of America certificate, in the event “of insured’s death before 
January 31st, 1933, or, to pay the sum of $2000 in the event of such death on or 
after February Ist, 1933. Provided the said member shall have paid to his 
subordinate Court, for the Head Office of the Order, the contribution of Nine 
dollars and ninety cents monthly in United States Currency in advance before the 
first day of each month previous to the month for which the monthly contribution 
is paid, starting with the contribution for the month of February, 1933, and contin- 
uing until the end of the month of said member’s death. ogether with any 
additional monthly contribution required under the Constitution and Laws of the 
Order on account of the occupation of said member. With thirty days’ grace 
for the payment of any contribution except the first.” 

The certificate contained a paragraph headed “Extended Insurance Protection”, 
which read as follows: 

“In the event of the non-payment when due of any contribution required under 
this Certificate, or demanded by the Order, the Order will continue this Certificate 
in force notwithstanding such non-payment, and will pay the face of this certificate 
in the event of the death of the within member within the period stipulated in 
the following table opposite the number of years, ignoring fractions of a year, 
which this certificate has been in force at the date of the said non-payment, the 
said period to date from the first day of the month for which the monthly unpaid 
contribution is payable, provided the within member maintain his ‘good standing’ 
in the Order by the payment of the dues or contributions required under the 
Constitution and Laws of the Order, other than those stipulated on the first page 
of this certificate; otherwise the within member shall become suspended from 
the Order and all benefits under this certificate shall be null and void.” 

“The benefits contained in this certificate shall be fully restored upon the 
within member complying with the requirements of the Constitution and Laws of 
the Order relative to suspended members.” 

Following this appears a table of extended insurance beginning with three years 
duration of the certificate and concluding with 20 years duration. The period of 
extended insurance, after 3 years of the duration of the certificate, is one year 
and 7 months, the period increasing as the age of the certificate increased. 

The certificate also contained a paragraph headed “Conditions”, reciting that 
the benefit certificate issued by the defendant, together with its charter issued 
under the statutes of the Parliament of Canada and the Constitution and Laws 
of the Order, the application and certificate and the documents stipulated in the 
application, constituted the agreement between the parties; that “ ‘Good standing’ 
of the said member in the Order, as defined in the said Constitution and Laws, 
is a condition precedent to the rights of the said member or of those claiming 
under him to receive any of said benefits. ‘Good standing’ includes the payment 
to the Order by the member of the contributions at the time and in the manner 
required of the said member by this certificate by Supreme Court of the Order, 
and by the said Constitution and Laws”. 


Under the paragraph headed “Statutory Requirements” appears the following 
in the certificate; “The liabilities of any member of the Society shall be limited 
to the assessments, dues, fees, taxes and fines of which, at the date of which he 
ceases to be a member by withdrawal, expulsion, suspension or non-payment of 
assessments or dues or otherwise, notice of which has actually been given by the 
Society, or which under its Constitution and Laws have matured and have become 
due; provided that no member or his beneficiary shall be entitled to any pecuniary 
benefit of the Society during the time such member is in default with respect 
to the payment of any assessments, dues, fees, taxes and fines”. 

Certain sections of the Constitution and Laws of the defendant were intro- 
duced in evidence by the defendant. These provided that, upon the failure to 
pay the required payments to the Order within the grace period, “the member 
so failing shall ipso facto stand suspended from the Order ;” that a member is in 
good standing “while he is making the required payments th the Order and is 
not suspended or expelled by or under any provision of the Constitution and 
Laws;” that “when a member ceases to be in good standing in the Order, his 
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right, title and interest in and to the property or funds, or any part thereof, 
of the Order, of any Court for Branch of the Order, shall thereby cease aud 
become and be null and void, and his liabilities in regard to any of the required 
payments to the Order which may thereafter accrue, shall then and thereby ter- 
minate”. 

Plaintiff introduced the certificate sued on but made no showing as to the 
payment of the premiums or contributions. Defendant offered an instruction in 
the nature of a demurrer to the evidence, which was refused, and thereupon, 
introduced evidence tending to show that insured had carried a benefit certificate 
in the Modern Brotherhood of America, referred to as the M. B. A. for 32 
years prior to June, 1932, and that defendant “took over the M. B. A.” prior to 
the issuance of the certificate in suit. 

The national secretary of the defendant testified that the Order’s records 
showed that there was a credit of $15.28 paid by the insured from January to 
April, 1932 on the M. B. A. certificate and $9.90 paid to the defendant at the time 
the application was made to it, or a total sum of $25.18, which was applied on 
the new certificate to pay the contribution of $9.90 for February and March, 
leaving $4.38 on account of the month of April, 1933 and that defendant's records 
showed that insured was suspended in April, 1933 but, in fact, he was suspended 
in May, 1933. 

The evidence shows that insured died on October 19th, 1934. There is no 
evidence that insured, or anyone else for him, paid any money other than that 
testified to by the defendant’s secretary. 

It is insisted by the plaintiff that her instruction No. One should have been 
given. An examination of this instruction shows that it directs a verdict for the 
plaintiff for the amount of the certificate, with interest. Other instructions were 
offered by the plaintiff, which were refused. We need not go into the question 
as to whether, technically, plaintiff may, under the circumstances, urge that her 
instruction for a directed verdict was improperly refused (On this question see 
Everhart v. Bryson, 244 Mo. 507, 149 S.W. 307), for the reason, we are of the 
opinion that plaintiff was not entitled to a directed verdict in any event. Of 
course, the evidence shows that there were no payments made upon the certi- 
ficate for several months prior to insured’s death but plaintiff contends that, 
notwithstanding this, the certificate should be considered as in force at the time 
of the death because defendant took over all of the assets of the Modern Brother- 
hood of America and that, since insured had paid on his certificate in the latter 
for 32 years and was in good standing when the M. B. A. was taken over by 
the defendant company, defendant “should credit to insured’s new policy some- 
thing from the assets built up in the M. B. A.”; that while there is no evidence 
that any assets were taken over by the defendant from the M. B. A., the burden 
was upon the defendant to show what were the assets or reserve accumulated 
by the Modern Brotherhood of America, that were transferred to the defendant. 


The contract between these two companies does not. appear in the record, 
nor, is there any evidence relative to the agreement between them, in fact, 
nothing in reference to the matter of reinsurance, except it appears that the 
amount of the certificate that insured carried in the old company was the same 
as in the new; that the certificate was issued “pursuant to the articles of agree- 
ment dated the 7th day of November, 1931, between the Modern Brotherhood 
of America and the Independent Order of Foresters” and that the defendant 
“took over the M. B. A.” There is no evidence that the terms of his certificate 
in the new company were any less favorable to insured than those in the old. 

[1] It is well settled that the reserve 'on a life insurance policy does not 
belong to the insured unless it is so provided by the contract of insurance or by 
statutory law. Wilhelm v. Prudential Ins. Co. of America (Mo.App.) 227 S.W. 
897, 898; Elms v. Life Ins. Co., 211 Mo.App. 514, 524, 231 S.W. 653; Payne v. 
Mut. Life Ins. Co., 195 Mo.App. 512, 191 S.W. 695; State ex rel. v. Vandiver, 213 

Ao. 187, 111 S.W. 911, 15 Ann.Cas. 283. 

[2] We have been cited to no statute which requires that the reinsurer 
shall give to the policyholder the benefit lof any reserve that may have been 
accumulated on his policy with the reinsured. A contract of reinsurance 
between two life insurance companies, by which one transfers all of its assets 
to the other and ceases business, thus disabling itself from performing its exec- 
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utory contracts with its policyholders, while the other assumes such contract 
on terms agreed upon, is not binding upon such policyholders, in whose favor 
a right of action at once arises against their own company for breach of con- 
tract. Such a policyholder is, however, put to his election, and if he accepts 
the reinsurance offered he is bound by the terms of the contract between the two 
companies. Northwestern Nat. Life Ins. Co. of Minneapolis y. Gray (C.C.A.) 
161 F. 488. 

“New conditions imposed by the reinsurer are binding on the original pol- 
icyholder if accepted by him or embodied in the new contract accepted by him, 
provided they are not in conflict with the statute regulating reinsurance.” 33 
C.J. p. 59. See, also, Brown v. United States Cas. Co. (C.C.) 88 F. 38; Stark v. 
Northwestern Nat. Life Ins. Co. (C.C.) 167 F. 191; Western Life Indemnity Cp. 
y. Couch, 70 Ind.App. 684, 123 N.E. 11; Garretson v. Western Life Indemnity 
Co., 175 Iowa, 172, 157 N.W. 160; Warren vy. Federal Life Ins. Co., 198 Mich. 342, 
164 N.W. 449; Davitt v. National Life Association of Hartford, Conn., 36 App. 
Div. 632, 56 N.Y.S. 839. 

[3, 4] There is no evidence as to whether the Modern Brotherhood of 
America was a fraternal beneficiary association or an old line insurance com- 
pany. If it was the former our non-forfeiture statute, sections 5741 to 5744 
inclusive, Rev.St. 1929 (Mo.St.Ann. §§ 5741-5744, p. 4388 et seq.) did not apply 
to it. Westerman vy. Supreme Lodge K. of P., 196 Mo. 670, 94 S.W. 470, 5 
L.R.A.(N.S.) 1114. There was no showing that the insured had any rights in 
the reserve, if any, created by the Modern Brotherhood of America, and there 
was no showing that, if he had continued his insurance with that company and 
failed to pay his premiums, as he did in this instance, his certificate in that com- 
pany would have been in effect at the time of his death. Consequently, it is 
difficult to understand how there can be a claim of any rights by reason of the 
transfer of assets, if any, from the old to the new company. 

In support of her contention plaintiff cites Barthel v. Sovereign Camp, W. 
O. W. (Mo.App.) 93 S.W.(2d) 285. That case clearly is not in point. There 
but a single insurance company was involved and the question was whether 
there was enough reserve to carry the policy if the court resolved an ambiguity 
in it in favor of plaintiff. There was no question of the right of the plaintiff to 
the benefit of the reserve. It was assumed by the defendant that the policy 
gave to the insured the benefit of all of the reserve there was. In the case at 
bar, even if there were a reserve back of the policy in the M. B. A. there is 
nothing in the certificate in suit, or otherwise, to show that insured had any 
rights in it. In this case there is no ambiguity in the insurance contract and 
the question to be decided is entirely different than that presented in the Barthel 
case, 

[5] However, it is contended that the paragraph in the certificate providing 
for “Extended Insurance Protection”, is to be construed as meaning that the 
defendant agreed to carry insured, until such times as the table of extended 
insurance protection should take effect, or until after the duration of 3 years. 
Great stress is laid by plaintiff upon the first part of the paragraph providing 
that the defendant, “in the event of non-payment when due of any contribution 
required * * * the Order will continue in force, notwithstanding, such non-pay- 
ment”. As we understand plaintiff’s contention this constituted a general clause 
and the part following thereafter, beginning with the words “and will pay the 
face of this certificate in the event of the death jof the within member within 
the period stipulated in the following table”, etc., is a special provision. We 
arrive at this conclusion from what plaintiff says in her brief as follows: “The 
company thereafter qualifies that general statement (italics ours) with the 
sentence beginning with the word ‘and’, immediately following the word ‘non- 
payment’, and the table following that provision, by showing the time it would 
protect the insured after paying for three years; but, by that Extended Insur- 
ance Protection clause, the company, though it promised that it would continue 
the insurance in force, notwithstanding such non-payment, did not provide or 
qualify that statement against a person who had carried the insurance under the 
new policy for less than three years. The policy is dated June 1, 1932; the 
insured died October 19, 1934, or 2 years, 4 months and 18 days after the policy 
was issued”, 

It is plaintiff's contention ‘that the word “and” means “in addition to” or 
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“added to”. In other words, as is understood, plaintiff's position the part before 
the word “and” is a general clause, whereby defendant agreed to keep the cer- 
tificate in force, notwithstanding non-payment of contributions and that this 
clause is to be segregated from the one following, stating what the defendant 
would do in case of failure to pay contributions after the certificate had been in 
force for 3 years. Plaintiff’s definition ‘of the word “and” is a good one in a 
proper case but the word is used in more than one sense. Webster says that 
the word is sometimes used as a “modification of one of the connected ideas by 
the other”. 

Reading the entire Extended Insurance Protection paragraph as a whole, as 
we are required to do, we think that it is so plain, as to what it means, that an 
explanation is hardly necessary. It can be construed in no other light than to 
mean that defendant would provide certain extended insurance protection, in 
accordance with the provisions of the paragraph, to start, after the certificate 
had been in force for a period of 3 years, from the time of the default in the 
payment of contributions. This is made more apparent by reading, under the 
paragraph headed “Conditions”, the clause providing that good standing of a 
member “is a condition precedent to any benefits under the certificate. Good 
standing includes the payment of contributions by the member at the time and 
in the manner required of said member by the certificate”, etc. 

[6, 7] Even if the paragraph concerning “Extended Insurance Protection” 
were to be construed as containing a general provision followed by a special one, 
the special provision controls. 32 C.J. p. 1158. There is no right to extended 
insurance, cash surrender values, or a paid-up policy unless the pplicy, itself, 
or the statute so provides. 3 Couch, Cyc. of Ins. Law, p. 2073; Packard vy. Con- 
necticut Mut. Life Ins. Co., 9 Mo.App. 469. The paragraph headed “Extended 
Insurance Protection” does not provide for any extended insurance in the event 
of failure to pay contributions prior to the expiration of 3 years from the date 
ot the certificate in suit. In fact, no other reasonable construction can be given 
it, except that it provides otherwise. 

It is claimed that plaintiff's instruction No. One should have been given 
because the certificate makes no provision for forfeiture ‘of the insurance for 
non-payment of any premium or contribution when due. 

[8] The certificate provides that the defendant would pay the amount upon 
the death of the insured “provided said mémber shall have paid * * * contribu- 
tions of $9.90 monthly”. Under the heading “Extended Insurance Protection” it 
is provided that, in the event that the member does not continue his contributions 
and the “Table of Extended Insurance Protection” does not take care of the 
situation, “the within member shall be suspended from the Order and all bene- 
fits under the certificate shall be null and void”. 

Under the heading “Conditions” it is prpvided that good standing of the 
member is a condition precedent to the rights of said member, or of those claim- 
ing under him, to receive any of the benefits; that good standing includes the 
payment to the Order by the member contributions within time and in the man- 
ner required of said member by his certificate, etc. Moreover, the Constitution 
and Laws provide that any member failing to make the required payments shall 
stand ipso facto suspended from the Order and that a member is in good stand- 
ing when he makes the required payments to the Order and is not suspended 
or expelled; that when a member ceases to be in good standing, “his right, title 
and interest in and to the property or funds, or any part thereof, of the Orders 
or of any Court or branch of the Order, shall thereby cease, and become null 
and void, and his liabilities in regard to any of the required payments to the 
Order which may thereafter accrue, shall then and thereby terminate”. 

This provision of the certificate, alone, even excluding the provision of the 
Constitution and Laws, provides for the immediate termination or forfeiture of 
the insurance in case of non-payment of contributions. Darby v. Northwestern 
Mut. Life Ins. Co., 293 Mo. 1, 239 S.W. 68, 72, 21 A.L.R. 920; Elms v. Mutual 

Zen. Life Ins. Co., 211 Mo.App. 514, 231 S.W. 653, 656; Gaterman y. American 
Life Ins. Co., 1 Mo.App. 300; Russum v. St. Louis Mut. Life Ins. Co., 1 Mo.App. 
228. 

We have examined the cases of Keeton y. National Union (Mo.App.) 182 
S.W. 798 and Caine v. Physicians’ Ind. Co. of America (Mo.App.) 45 g W.(2d) 
904, cited by the plaintiff and find them not in point. 
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|9] It is insisted that Instruction No. One should have been given because 
there is no evidence that the company gave notice to the insured that the unpaid 
contributions were due. In this connection, our attention is called to the pro- 
vision of the certificate under the paragraph headed “Statutory Requirements”, 
reading as follows: 

“The liabilities of any member of the Society shall be limited to the assess- 
ments, dues, fees, taxes and fines of which, at the date of which he ceases to be 
a member by withdrawal, expulsion, suspension or non-payment of assessments 
or dues or otherwise, notice of which has been actually given by the Society, br 
which under its Constitution and Laws have matured and have become due; 
provided that no member or his beneficiary shall be entitled to any pecuniary 
benefit of the Society during the time such member is in default with respect 
to the payment of any assessments, dues, fees, taxes and fines”. 

Of course, contributions of $9.90 were specified in the certificate to be paid 
monthly and, unless the certificate provided otherwise, there was no necessity 
for the defendant to give insured notice concerning their payment. Lavin v. 
Grand Lodge A. O. U. W., 104 Mo.App. 1, 78 S.W. 325; Easter v. Brotherhood 
of American Yoemen, 154 Mo.App. 456, 135 S.W. 964. The application for the 
certificate, itself, provides that “I (insured) shall without notice so to do pay 
** * monthly dues of $9.90 monthly in advance”. 

It would appear that the provision, under the head of “Statutory Require- 
ments”, relied upon by the plaintiff is to limit the rights of the defendant 
against the member and rfot to restrict or enlarge the liability of the society 
tu the member. It apparently was enacted in order to protect the member, in 
case he ceased to be such, from the payment of assessments, etc., that were 
made during the time that he was a member. 

[10] It is well settled that when a member withdraws the company has the 
right to enforce against such member any obligation incurred by him to the 
company during the time that his affiliation with it obtained. Keily v. Knights 
ot F. M., 179 Mo.App. 608, 616, 162 S.W. 682; Ellerbe v. Barney, 119 Mo. 632, 
25 S.W. 384, 23 L.R.A. 435; Moran v. Ins. Co., 160 Mo.App. 407, 140 S.W. 955. 
By this provision in the certificate defendant agreed to not hold the member 
liable for assessments, ete. levied after his membership terminated, and fur- 
ther, that it would not hold him liable for any assessments, etc. levied prior to 
the termination of his membership, unless notice thereof was given him. 

It would appear that this paragraph of the certificate is in harmony with 
the general law on the subject, as stated by Corpus Juris. “In the absence of 
a statutory or contractual provision to the contrary, where a premium or a note 
therefor is fixed and definite as to the time, place, and amount of payment, no 
further notice requiring payment need be given to insured in order that a for- 
feiture clause may become operative. Where, however, the payment is uncer- 
tain as to amount, or as to time, in order to effectuate a forfeiture, a notice 
must have been given to insured”. 32 C.J. pp. 1303, 1304. 


The certificate in suit provided for a single premium or contribution of 
$9.90 per month. It also plainly appears on its face that it was contemplated 
that there might be additional contributions or assessments, etc. required. As 
\o the fixed contribution, there was no necessity for notice, but as tb the others, 
notice was necessary and defendant agreed that it would not make an effort to 
collect assessments, etc. where the member had ceased to be such, except after 
notice had been given. We see no conflict btween this paragraph and the clause 
m the application providing that the regular contribution of $9.90 per month 
should be paid by the member without any notice. 


_ [11, 12] Complaint is made of the refusal of the court to give the following 
llistruction offered by the plaintiff: 

“The court instructs the jury that there is no presumption of right acting 
on the part of the defendant, in aid of any alleged fact or facts, for which 
defendant claims it is excused from paying the insurance in question, but the 
burden is upon the defendant to show affirmatively, by the greater weight of 
the credible evidence, the existence of the fact or facts upon which it predicates 
ts claim that said insurance was forfeited.” 


The court did not err in refusing to give this instruction because it submits 
a mere abstract proposition of law. Instructions should submit facts for the con- 
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sideration of the jury. Seago v. Jones Realty Co., 185 Mo.App. 292, 170 S.W. 
372. 

[13] There was but one issue in the case for the jury’s consideration and 
that was whether the contributions provided for in the certificate had been 
paid. The burden of showing that they were not paid was upon the defendant. 
Sharp v. Supreme Council of Royal Arcanum (Mo.App.) 251 S.W. 159. It 
would have been easy for the plaintiff to have formulated an instruction sub- 
mitting this issue to the jury in a proper manner, which she failed to do. Her 
offered instruction No. 3 does not confine the jury to the issues and is so gen- 
eral and indefinite as to convey to the jury no conception of what they were 
to decide and might have misled them into believing that there might be other 
burdens upon the defendant. 

We have examined Wagner v. Security Ben. Ass’n (Mo.App.) 276 S.W. 81, 
cited by the plaintiff and find that the instruction mentioned in that case was 
given and not refused. In any event, it was not similar to the one in the case 
at bar. 

There are other points raised by the plaintiff but what we have said neces- 
sarily disposes of them. As to the point that by reason of certain provisions 
or lack of provisions in the certificate it must be construed as an old line insur- 
ance contract, from what we have said it appears immaterial whether the con- 
tract provided old line or fraternal insurance. 

The judgment is affirmed. All concur. 

EAGAN et al. v. PRUDENTIAL INS. CO. OF AMERICA. No. 18857. 

Kansas City Court of Appeals. Missouri. May 24, 1937. 
Rehearing Denied June 14, 1937. 
107 Southwestern Reporter (2d) 133. 
5. ACCIDENT. 

In action on life policy, whether insured’s death when shot by police officer was 
“accidental” within coverage of double indemnity clause was for jury under evi- 
dence indicating that while insured and his companion were attempting burglary, they 
were surprised by officers and companion resisted arrest, but insured had desisted 
from attempted burglary and had retreated when shot. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

7. ACCIDENTAL MEANS. 

Under policy providing for additional benefits for accidental death or injury, 
anything not anticipated nor naturally to be expected by insured as probable result, 
though intentionally inflicted by another, is an “accidental injury,” the words “acci- 
dent,” “accidental,” and “accidental means” in such policies being restricted in 
application to conduct of insured only. 

(For other cases, see Insurance, Dec. Dig, § 515.) 


Appeal from Circuit Court, Randolph County; A. R. Hammet, Judge. 

Action by Wilma Eagan, personally and as administratrix of the estate of Joe 
Eagan, deceased, against the Prudential Insurance Company of America. From a 
judgment on a verdict for defendant, plaintiffs appeal. 

Reversed and remanded. 

Hunter & Chamier and Jerry M. Jeffries, all of Moberly, for appellant. 

Ralph M. Jones and Meservey, Michaels, Blackmar, Newkirk & Eager, all of 
Kansas City, and Hulen & Walden, of Moberly, for respondent. 

Reyno.ps, Judge. 

Joe Eagan of Randolph county, Mo., at the time of his death on March 20, 1935, 
held a policy of life and accident insurance issued by the defendant on August 28, 
1933. The policy had been kept in force from the date of its issue by the payment 
of premiums thereon and was in full force at the time of his death. He died 
intestate; and this action is by Wilma Eagan, his widow, personally and also as 
administratrix of his estate. 

The petition was filed in the circuit court of Randolph county, Mo., on Septem- 
ber 5, 1935; and summons duly issued thereon. On application, a change of venue 
was granted against the regular judge of the court; and the Honorable Paul Van 
Osdol, the judge of the Twelfth circuit, was called to try the case. 

The trial was had before said judge and a jury on July 13, 1936, at the June 
term of the court, and resulted in a verdict and a judgment in favor of the defend- 
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ant, from which judgment the plaintiffs, after an unsuccessful motion for a new 
trial, prosecute this appeal. 

The petition, among other things, alleges the death of the insured, Joe Eagan, 
at Randolph county, Mo., on March 20, 1935; alleges that he died intestate at the age 
of thirty-one years; and further alleges the due appointment of the plaintiff Wilma 
Eagan by the probate court of Randolph county, Mo., and her qualification as 
administratrix of his estate. It alleges the issuance of the policy by the defendant 
to the said Joe Eagan on August 28, 1933, and alleges that, by its terms, the same 
was to continue so long as there should be paid to the defendant a certain 
stipulated sum each week and that, by the further terms of said policy, the defendant 
agreed that, “if said payments were made and kept fully performed,” it, on the 
death of the said Joe Eagan, would pay to the administratrix of his estate the sum 
of $413 and, if the said Joe Eagan sustained bodily injuries solely through external, 
violent, and accidental means, resulting in his death within ninety days thereafter, 
after he had reached the age of ten vears and before he reached the age of seventy 
years, it would pay to his administratrix a further and an additional sum of $413. 
It further alleges that Wilma Eagan, the administratrix, was the wife of the insured 
at the time of his death and has since been his: widow; that the said policy provides 
that the defendant might, on payment of the insurance provided, in its discretion 
pay the same to any relative by blood or marriage of the deceased or to any 
person appearing to it to be equitably entitled to the same by reason of having 
incurred expense in hehalf of the deceased for his burial or for any other purpose;, 
that said insurance was procured and maintained by the payment of premiums 
thereon and was procured and carried for the sole benefit of the personal plaintiff 
Wilma Eagan, who was at all the times mentioned the wife of the said Joe Eagan. 
It alleges the full compliance by the insured with all of the terms and conditions of 
said policy and alleges that it was in full force and effect at the time of his death on 
March 20, 1935. It alleges that, on March 20, 1935, the insured, Joe Eagan, sustained 
bodily injuries solely through external, violent, and accidental means (to wit, a 
pistol or gunshot wound) from which he, the said Joe Eagan, then and there died; 
that, by reason thereof, there became due these plaintiffs from the defendant on 
said policy of insurance the sum of $826: that, thereafter, the defendant was 
notified of the death of the insured and paid the personal plaintiff Wilma Eagan 
the sum of $413 and afterward refused to pay the further sum of $413 which it 
had agreed to pay upon the death of the said Joe Eagan from bodily injuries 
sustained solely through external, violent, and accidental means within ninety days 
thereafter. 

The petition further alleges the demand for payment of said sum of the 
defendant by the plaintiffs and alleges that the plaintiffs had fully complied with all 
of the requirements of said policy on their part to be performed. It further alleges 
that the defendant’s refusal to pay was vexatious and was without cause or excuse. 

The prayer of the petition was for judgment against the defendant for the 
sum of $413, with interest and costs and 10 per cent. damages, and for a reasonable 
attorney’s fee. 

The amended answer specifically denies that the insured’s death was accidental 
or that it resulted from bodily injuries sustained through accidental means within 
the terms of the accidental death provision of the policy. 

While tendering a general denial of each and every allegation of the petition, it, 
in other parts, admits practically all of the allegations of the petition except that 
the death of the insured was accidental within the terms of the policy and except 
that its refusal to pay is vexatious. 

Upon the trial, the policy was introduced in evidence. It appears therefrom 
that the defendant agreed that, in consideration of the payment of the premiums 
therein specified, on or before fixed dates, during the continuance of the policy, 
until the premiums for twenty full years had been paid or “until the prior death 
of the insured,” to pay, upon receipt of due proof of death of the insured, the sum 
of $413 to the executor or the administrator of the insured unless payment should 
be made under the provisions of a “facility of payment” clause appearing therein, 
by which it was authorized in its discretion to pay the same to any relative by 
blood or marriage of the insured or to any person appearing to it to be equitably 
entitled to the same by reason of having incurred expense in behalf of the insured 
for his burial or for any other purpose. It contains the following provisions as to 
accidental death benefits : 





1352 The Insurance Law Journal, Vol. 89 [ Nov., 1937 


“Upon receipt of due proof that the insured, after attainment of the age of 15, 
and prior to the attainment of age 70, has sustained bodily injuries solely through 
external, violent and accidental means, occurring after the date of this policy and 
resulting in the death of the insured within 90 days from the date of such bodily 
injuries while this policy is in force, and while there is no default in the payment 
of premiums, the company will pay in addition to any other sums due under this 
policy and subject to the provisions of this policy an accidental death benefit equal 
to the face amount of insurance stated in this policy, less the amount of any dis- 
ability benefits which has become payable under this policy on account of the same 
bodily injuries, except as provided below. 

“Exceptions 

“(1) If the bodily injuries referred to above shall be sustained by the insured 
while engaged in employment, in or on the premises of any open pit or underground 
mine, or shall be sustained by the insured while on or about the premises or right-of- 
way of any Railway Company, while the insured is following the occupation of 
gang, track, or roadway laborer; track walker; yard, freight or mixed train brake- 
man, or flagman, the additional accidental death benefit referred to in the first 
paragraph herewith shall be one-half of the face amount of insurance stated in this 
policy, less the amount of any disability benefit which has become payable under 
this policy on account of the same bodily injuries. 

“(2) No accidental death benefits will be paid if the death of the insured 
resulted from suicide or from having been engaged in submarine or diving opera- 


tions, or in aviation as a passenger or otherwise, or from military or naval service 
in time of war.” 


The plaintiffs introduced evidence tending to show that the insured came to his 
death as a result of a gunshot wound through the head. The defendant introduced 
evidence showing the circumstances under which such wound was inflicted and 
by whom, together with the proofs of death made by the plaintiff, which included 
the certificate of the attending physician to the effect that the death of the deceased 
was not occasioned as a result of an accident. The plaintiff Wilma Eagan, in 
explanation of such proofs of death and of the statement of the attending physician 
therein, testified that, at the time she signed such proofs of death, they had been 
prepared and presented to her by the defendant for her signature; that, at the 
time that they were so presented to her and signed by her, her attention was not 
called to the statement included in them of the attending physician and that she did 
not know of such statement; that she signed the proofs of death at the request of 
the defendant, understanding that she was making proofs only that the insured had 
died as the result of a gunshot wound, and signed such proofs without any 
knowledge that the manner in which the insured came to his death, as accidental 
or otherwise, was included in them. 


_There are facts in evidence tending to show that, about 12 p. m. on March 20, 
1935, and immediately prior to the injury from which he died, the deceased had 
heen engaged with one Evans in an attempted burglary near Moberly, Mo., of a 
building known as the Outside Inn, in which an eating place was conducted by 
Mr. and Mrs. Charles Harding, by forcibly breaking a window in said building 
some distance above the ground and attempting to enter such building through the 
same. The building at such time had been closed and locked for the night. No 
one was on the inside of the same and no one on the outside, other than Evans and 
the deceased. The proprietors had left and gone to Moberly, where they lived ; 
and, for some reason, they looked up Jerry P. Mize, a police officer of that city, 
and took him in their car and drove back to the Inn where they came upon the 
deceased and Evans. When their presence was discovered by Officer Mize and the 
Hardings, they both were on the ground below the window. When they discovered 
the presence and approach of the police officer, Evans immediately made an assault 
upon him and opened a gun fire attack on him. This attack was resisted and 
resulted in both the insured and Evans being shot by the police officer. The evi- 
dence does not disclose that the deceased engaged in such attack or that he, in any 
manner, openly resisted the attempt of the officer to arrest him. When Mize came 
up, the deceased backed away and crouched in a corner of the building without any 
manifestation of resistance, where he was shot by Mize, the officer, who stated 
that he was under the impression that the deceased was preparing to shoot at him 
The shot took effect in the head; and the insured, within a short time thereafter, 
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died from the effects of such wound. No weapon of any kind was found on him. 
Mize, the police officer, testified that he intentionally shot Eagan because he thought 
that Eagan was going to shoot him; that, when Eagan began to crouch down in 
the corner of the building, he thought that he was getting into a position to shoot 
at him; and that he thereupon shot him. 

At the conclusion of the evidence, the plaintiffs asked instructions Al, A2, B, C, 
D, E, F, G, H, and I, all of which were refused. The court, of its own motion, 
gave instructions 1, 2A, 2B, 3A, 3B, 4, 5, 6, 7, and 8. 


Instruction 6 told the jury that nine or more of their number might agree upon 
and return a verdict. Instructions 7 and 8 related merely to the form of the verdict 

1. Upon the trial it appears, from the testimony of the plaintiff Wilma Eagan, 
that one Thompson, the alleged agent of the defendant, upon receiving notice of the 
death of the insured and proofs of his death made by her, delivered to her the 
defendant’s check for $413 in payment of the amount of the life insurance to be 
paid under the policy sued on upon the death of the insured, as distinguished from 
the accident insurance now sued for, After having testified to such fact, she was 
asked what Thompson said to her when he delivered the check. Objection was 
made by the defendant to the question and to any answer thereto, on the ground 
that there was no showing of any agency on the part of Thompson to make anything 
that he might have said binding on the defendant and that what he said was 
irrelevant and immaterial. There was no offer of any proof made by the plaintiffs. 
They did not explain what fact was sought to be shown by her answer or what 
fact would he disclosed thereby. The objection was sustained, and she was not 
permitted to answer such question. The plaintiffs complain of the action of the 
court in sustaining the objection to the question asked, as erroneous. 

[1] Under the circumstances thus shown by the record, there is nothing for 
us to review on such complaint. The law is well settled that, before there is any- 
thing to review on appeal on a complaint as to the exclusion of evidence, not only 
must a proper question have been asked, but, upon objection thereto, an offer must 
have been made showing the evidence that would be given if the witness should be 
permitted to answer, the purpose and object of the testimony sought to be estab- 
lished, and all facts necessary to establish its admissibility. Byam v. Kansas City 
Public Service Co., 328 Mo. 813, 41 S.W.(2d) 945. Such contention is, therefore, 
disposed of adversely to the plaintiffs. 


[2, 3] 2. Another point made by the plaintiffs relates to the admission in 
evidence of the proofs of the death of the insured, made by the plaintiffs to the 
defendant. Included in such proofs was a certificate of the death of the deceased 
by his attending physician, in which it was stated that the death of the deceased 
was not due to accident. The plaintiffs contend that there was no issue under the 
pleadings in any way or any manner relating to the proofs of death and that it 
was therefore error to have admitted such proofs in evidence. In answer to such 
contention, it must be ruled that such proofs of death were properly admitted in 
evidence as an admission against interest by the plaintiffs, subject, of course, to 
explanation and contradiction by them. If not successfully explained or contra- 
dicted, they became conclusive against them. Farage v. John Hancock Mut. Life 
Ins. Co., 220 Mo.App. 698, 81 S.W.(2d) 344; State ex rel. Thomas vy. Trimble, 
303 Mo. 266, 259 S.W. 1052; Otto v. Metropolitan Life Ins. Co., 228 Mo.App. 


742, 72 S.W.(2d) 811; Kirk v. Metropolitan Life Ins. Co., 336 Mo. 765, 81 S.W.(2d) 
333, 


3. The plaintiffs next complain of the refusal of their requested instructions 
\l, A2, B, C, D, E, G, and I and contend that, under the law and the evidence 
in the case, such instructions were proper and should have been given. It is 
nowhere specifically pointed out in the briefs how and wherein the action of the 
court in refusing such instructions was erroneous. It is nowhere pointed out 
how or in what manner the court committed error in refusing the same. The 
plaintiffs merely content themselves under both their assignments of error and their 
points'and authorities with the general assignment that such instructions were 
proper and should have been given. It is not pointed out wherein they were proper 
or why they should have been given. No separate assignment is made as to any 
of said instructions; but they are all taken up together, with the one mere general 
allegation as to all of them, as stated. It has been repeatedly held that, under 
assignments to general, there is nothing for this court to review on appeal. 
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4, The plaintiffs next complain of the refusal of their instruction F, That 
instruction is as follows: 


“The court instructs the jury that it is not sufficient to avoid the policy that 
the death of the assured was the consequence of some illegal act of his, unless 
it occurred while engaged in such illegal act and as a result thereof; and even 
though you find that the deceased committed an assault on or was engaged in 
combat with Mize, this does not relieve defendant, if the insured had ceased 


from the assault or retreated as far as he could from the combat at the time he 


was killed.” 


In connection with their complaint as to the refusal of instruction F, the 
plaintiffs point out evidence in the record from which it might be found that, at 
the time of the injury which occasioned his death, the insured was not engaged 
in an attempt to burglarize but had desisted from such attempt, if he had been 


engaged therein, and also evidence from which it might be found that he had 


never engaged in the assault on the police officer or, if so, he had quit such assault 
and had retreated therefrom at the time that he was shot. 

[4] In veiw of such evidence, the plaintiffs were entitled to such instruction 
upon their theory of the case. The propositions of law embraced therein were 
correct and do not appear to have been fully covered by any of the instructions 
given by the court upon its own motion, at least not in the manner to which the 


plaintiffs were entitled. 


{5, 6] There is evidence tending to show that, at the time that the deceased 
was shot and killed, he and Evans had desisted from the burglary or the attempt 
thereat and were not engaged therein. They were standing on the ground below 
the window and were not making any effort to enter the building when appre- 
hended by the police officer, Mize. At least, the circumstances were such that 
it became a question for the jury whether they were engaged in an attempt at 
burglary at the time that Mize came upon them; and the evidence was also such 
that it became a question for the jury to determine whether the insured at any 
time engaged in the assault on Mize, the police officer who shot him, or whether, 
if he had ever been so engaged, he had withdrawn therefrom and retreated as 
far as he could from it at the time that he was shot. There is no evidence tend- 
ing to show that he committed an overt act in an assault on the police officer or 
that he made any open manifestation at any time against such officer. It was not 
shown that he was armed or that he knew that Evans was armed unil Evans drew 
his pistol and fired. When the police officer approached, he immediately retreated 
until stopped by the walls of the building, when he crouched down in a corner 
against the wall where he was at once shot by the police officer. It cannot be 
inferred from the mere fact that the insured was in a conspiracy with Evans to 
burglarize—from which he had desisted—that he was in a conspiracy to assault 
the police officer and shoot him. It was not a necessary consequence of his act of 
engaging in the burglary that he should be killed. There was no one present at 
the time the attempt at burglary was initiated. Neither was it a matter of prob- 
ability to be anticipated that he might be shot while engaged in such burglary. 
It was merely possible that some one might come up and that he might be shot. 
The evidence tends to show that the proprietors of the building had closed it up 
and had supposedly left for the night. At least, they were not there when the 
burglary was at first attempted; and neither was any one else. Under such 
circumstances, the insured was not required, at all events, to anticipate injury 
while burglarizing the premises. He might have anticipated that injury was pos- 
sible and not that it was probable. It might be said from the evidence that the 
sole cause of his death was the assault by Evans upon Mize and the response 
of Mize thereto, with which Egan may have had nothing to do. At least, it was 
a question for the jury to determine, under these circumstances,whether or or 
not he had anything to do with it. There is evidence tending to show that he did 
everything humanly possible to avert injury to himself. It is a general principle 
of law that, although several parties enter into a conspiracy to do a wrongful act, 
there is a place for repentance so that, before the act is done, any one or all of 
the parties may abandon their design. State v. Webb, 216 Mo. 378, 115 S.W. 998, 
20 L.R.A.(N.S.) 1142, 129 Am.St.Rep. 518, 16 Ann.Cas. 518. 


Whether the insured had abandoned his design to burglarize the building and 
whether he had engaged in the assault on the police officer, Mize, and afterward 
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withdrawn from such before he was shot, were questions for the jury. It was 


error to refuse the instruction. 

5. The plaintiffs next complain of the refusal of their instruction H, which 
is as follows: 

“The court instructs the jury that death produced by the violence of a second 
person is none the less an accident though the act was intended by the second party. 
You are therefore instructed that even though Officer Mize intended to shoot and 


kill the said Joe Eagan, you are not to, on that account, find that the mortal wound- 
ing was not accidental.” 

It will be noticed that the policy contract sued upon was an unqualified agree- 
ment by the defendant to pay accident insurance in the sum of $413, in addition 
to the life insurance agreed to be paid, in the event the insured’s death should 
occur as a result of bodily injury sustained while between the ages of fifteen 
and seventy years solely through external, violent, and accidental means within 
ninety days after such injury and while the policy should be in force, except that 
where such injury should occur while the insured was engaged in certain employ- 
ment designated in the policy it would pay ionly one-half such sum. The only 
exclusions found in the policy were in the event the insured’s death should result 
from suicide or from his being engaged in submarine or diving operations or in 
aviation or military or naval service in time of war. There is no definition of 
the term “accident” found in the policy. 


Under such a policy, it has been held that any injury and death is accidental 
within its terms where its results from some act or event which is unforeseen and 
unexpected by the insured or which does not take place according to the usual 
course of things. Strother v. Business Men’s Accident Ass’n of America, 193 
Mo.App. 718, 188 S.W. 314; Lovelace v. Travelers’ Protective Ass’n of America, 
126 Mo. 104, 28 S.W. 877, 30 L.R.A. 209, 47 Am.St.Rep. 638. 

7] Under policies containing the provisions and conditions of the kind in 
suit, anything not anticipated and not naturally to be expected by the insured 
as a probable result, though intentionally inflicted by another, is an accidental injury 
as to him within the terms of the policy. Phelan v. Travelers’ Ins. Co., 38 Mo.App. 
640; Collins v. Fidelity & Casualty Co., 63 Mo.App. 253. 

The words “accident,” “accidental,” and “accidental means” as used in such 
policies are restricted in their application to the conduct of the insured as distin- 
guished from the conduct of the party doing the injury. Authorities last above 
cited. 

In Lovelace v. Travelers’ Protective Association, supra, it is said that a death 
may be the result of an intentional and not an accidental act of the party doing 
the injury and yet be an accident as that word should be construed in the policy 
in its application to the deceased. 

In Collins v. Fidelity & Casualty Co., supra, loc. cit. 256 and 257 of 63 
Mo.App., in determining whether the death of the insured was the result of an 
accident within the terms of the policy in that case, it is said that the term “acci- 
dental means” as used in the policy referred to the conduct of the insured as 
distinguished from the conduct of the party doing the injury and that any injury 
not to be anticipated by the insured as the probable result, though intentionally 
inflicted by another, is an accidental injury within the terms of the policy. : 

It would appear, therefore, that, though the insured in this case was inten- 
tionally shot by the police officer, such fact in itself alone does not keep his 
injury and death from being an accident within the terms of the policy. 

The instruction should have been given. It was the statement of a correct 
principle of law as applied to the facts in this case. 

[8] 6. The plaintiffs, next complain of instruction 3B, given by the court. 
The instruction told the jury that, if it found from the evidencee Eagan and’ 
Evans were jointly engaged in an attempt to burglarize the Outside Inn and while 
so engaged Evans without just cause shot at Mize (a police officer who was 
attempting to arrest him and Eagan for attempted burglary) and that at said 
time Eagan and Evans knew or had reasonable cuse to believe Mize to be armed 
with a dangerous weapon and that Mize on being shot by Evans shot and killed 
Eagan, then the death of the said Eagan was not accidental and its verdict should’ 
be for the defendant. The instruction directed a verdict. It purported to cover 
the entire cause. It took no note, however, of the evidence tending to show that 
the insured and Evans were not engaged in a burglary at the time the insured? 
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was killed or of the evidence tending to show that the insured never at any time 
engaged with Evans in the assault on the police officer or, if so, that he had 
withdrawn therefrom and had retreated. It singled out certain facts in evidence 
to the exclusion of all others and directed a verdict, although such excluded facts 
—if the jury had been left to consider them—might have resulted in a different 
verdict. It was an unwarranted comment on the evidence. The jury should have 
been left to determine the facts from all the evidence without suggestion from 
the court. The instruction was erroneous. 

The plaintiffs next complain of instruction No. 4, given by the court. Such 
instruction told the jury that the law presumes a man to intend the reasonable 
and probable consequences of his acts and that, if it found from the evidence 
that the acts and conduct of Eagan and Evans on the night in question in attempt- 
ing jointly to burglarize the Outside Inn were such as to make it a reasonable and 
probable consequence thereof that Eagan would be injured or killed, then its 
verdict should be for the defendant, even though it might further find from the 
evidence that the deceased, Eagan, had not anticipated that he would be injured 
or killed in the course of said burglary. 

The plaintiffs complain of such instruction in that it told the jury that the 
death of Eagan was not accidental even though not anticipated by him. There is 
force to this objection. Under the restricted meaning given the term “accidental” 
in policies of this character, as hereinbefore set out, the injury and death, if not 
to be anticipated or to be expected by the insured as a result of his conduct, was 
accidental as to him. Strother v. Business Men’s Accident Ass’n of America, supra. 

The instruction was inconsistent. To say that one intends the natural and 
probable result of his acts and at the same time say that he did not anticipate such 
a result is a contradiction in itself. Besides, if such result was not anticipated by 
the insured, it was an accident as to him within the terms of this policy. The 
instruction was erroneous under the facts and circumstances of the case and 
prejudicially so. No only so, but it was erroneous in the assumption of facts, 
the determination of which should have been left to the jury. 

(9] 7. The plaintiffs’ assignment of error to the effect that the court erred in 
overruling their motion for a new trial is too general to present anything for 
review. 

{10] 8. The plaintiffs’ final assignment of error, to the effect that the verdict 
is against the evidence, must be disposed of with the observation from us that we 
have nothing to do with the weight of the evidence. Such question is one for 
the trial court and is within its discretion, except when such discretion is arbitrarily 
abused. Buehler v. Baum (Mo.App.) 71 S.W.(2d) 851, loc.cit. 854. No question 
of abuse of discretion is presented. 

In view of the errors noted in the giving and the refusal of instructions by 
the trial court, the judgment should be reversed and the cause remanded for a 
new trial. It is accordingly so ordered. 

All concur. 


POGUE v. METROPOLITAN LIFE INS. CO. No. 24047. 
St. Louis Court of Appeals. Missouri, June 29, 1937. 
107 Southwestern Reporter (2d) 144. 

2. CONSTRUCTION. 

The provisions of policy insuring against total and permanent disability are to 
be given liberal, and not literal, construction, ; 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. DISABILITY. 
_ To recover under policy insuring against “total and permanent disability,” 
insured need not show that he is absolutely inert and helpless, but need only make 
question for trier of facts by showing that infirmity or disease renders him unable 
to perform in usual and customary way substantially all material acts of occupation, 
business, or profession he would otherwise be able to engage in. 

(For other cases, see Insurance, Dec. Dig. § 516.) 
4. EVIDENCE OF DISABILITY. 

Evidence that, after fall involving knee and back injuries, common laborer could 
not perform work in usual way but was assisted by fellow employees and given 
lighter work, and finally quit work, and that he performed certain farm work but 
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was unable to perform other farm work, and supporting medical testimony, author- 
ized recovery of “total and permanent disability” benefits of group life policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, St. Francois County; Taylor Smith, Judge. 

“Not to be published in State Reports.” 

Suit by Felix J. Pogue against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Edgar & Banta, of Ironton, and Fordyce, White, Mayne & Williams, of St. 
Louis, (Harry Cole Bates, of New York City, of counsel), for appellant. 

Davis & Damron, of Farmington, for respondent. 

McCuLLen, Judge. 

This is a suit for total and permanent disability benefits brought by Felix J. 
Pogue, plaintiff, upon a group policy of insurance issued by the Metropolitan Life 
Insurance Company, defendant, to the St. Joseph Lead Company. Plaintiff formerly 
was an employee of the last-named company. The suit was originally instituted in 
the circuit court of Madison county, Mo., but was taken on a change of venue to the 
circuit court of St. Francois county where it was tried by the court, a jury having 
been waived, and resulted in a judgment for plaintiff in the sum of $308.84. After 
an unavailing motion for a new trial, defendant has brought the case to this court 
by appeal. 

Admissions made by defendant at the trial, together with evidence adduced by 
plaintiff, show the issuance of the policy of insurance and certificates under which, 
at the time plaintiff’s employment with the St. Joseph Lead Company terminated on 
December 19, 1930, he was insured by defendant as an employee of said company in 
the total sum of $3,000. 

The policy of insurance was introduced in evidence but is not set out in defend- 
ant’s abstract of the record herein. However, as there was and is no dispute 
between the parties as to the language of the provisions for total and permanent 
disability, we refer to plaintiff’s petition wherein it is charged that the policy pro- 
vides that defendant, upon receipt of due proof that any employee while insured 
under said policy and prior to his sixtieth birthday has become totally and 
permanently disabled as the result of bodily injury or disease as as to be prevented 
thereby from engaging in any occupation or performing any work for compensation 
or profit, will waive further premiums as to such employee, and six months after 
receipt of such proof will commence to pay, in lieu of such insurance at his death, 
the amount of insurance in monthly installments and will pay seventy-five monthly 
installments of $44.12 each, based upon insurance in the sum of $3,000. 

Defendant contends that plaintiff’s evidence shows that he was not totally and 
permanently disabled and that the court erred in refusing to give its declarations of 
law in the nature of demurrers to the evidence. 


Plaintiff’s testimony was to the effect that he was forty years old and was first 
employed by the St. Joseph Lead Company in January, 1923, at River Mines, Mo., 
and continued to work for the company until December 19, 1930, the last three 
years of his employment being at Mine La Motte in Madison county, Mo.; that on 
August 17, 1928, his death was good; that on December 10, 1928, he fell with a 
scaffold into a shaft a distance of between fourteen to eighteen feet and suffered 
injuries to his left knee, bruises and pain in the back; that the pain in the back 
was continuous that for three and a half months thereafter he was unable to work 
and was treated by Dr. Barron; that he returned to work in February, 1929, on a 
light job, and after working a couple of shifts returned home where he was sick 
for about a month; that he returned to work and ran a jack hammer drill until 
December, 1930, but during that time he suffered pain in his back, head, and knee, 
had a heavy feeling around his heart and dizzy spells; that he had difficulty with 
his breathing at times and he could not work but would have to sit down or lay off; 
that he would work steady for a while, then could hardly work any time for a while; 
that he remained under treatment by Dr. Barron from 1928 until about September, 
1930: that he would drop in to see Dr. Barron from time to time when he was not 
feeling well; that he had palpitation of the heart, had a cough and cold, a pain in his 
head and back and that his knee bothered him and he also had cramps in his hands, 
feet, and legs; that from September, 1930, he was under the care of Dr. Davis until 
a short time before Dr. Davis died, which was in May, 1933; that after the death of 
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Dr. Davis he had been treated by Dr. Slaughter of Fredericktown, Mo., whom 
he has visited about once a month or once every five or six weeks; that he still suf- 
fers from the pains he had formerly and from discomfort around his heart; that he 
cannot sleep at night, gets nervous, has sinking spells, and has to go to bed; that 
he operated the jack hammer drill up to December, 1930, except for a short period 
of time, but that during that year lighter work had been given to him; that he 
voluntarily quit his work in December, 1930, went home and went to bed for a couple 
of days; that he could not eat, rest, or sleep and the last day he worked he suf- 
fered from discomfort and pain; that his head and back hurt, he had pains in his 
chest, shortness of breath, and had to lie down and rest in his car before he could 
drive home. Plaintiff further testified that he had gone to the fifth grade in school 
and entered the mines when he was twenty years old; that before that time he had 
done four years of farming and had experience in mining, sawmilling, and threshing. 


On cross-examination plaintiff testified that as a contract driller he was paid by 
the foot instead of by the number of tons and was sometimes paid a bonus for 
advancing farther than required of the average man; that he received a bonus for 
the last week that he worked; that at the time he left his employment with the St. 
Joseph Lead Company he owned a farm near Oak Grove for about three years, but 
that he was not working on the farm when he was unemployed in the mine; that 
there was some cutting of timber on the farm but that he did not do any of it but 
his team was employed for the job; that he snaked a few logs in the woods with a 
team but the biggest number was hauled by others; that he might have hauled a few 
loads; that he tried to saw down a tree but became so exhausted that he had to sit 
down because of shortness of breath; that he dragged a few logs up to where they 
could be loaded; that occasionally he would step in and help his sons, who were 
thirteen and fifteen years of age, respectively, but that they were doing most of 
the work; that he would go out sometimes and start the boys to work but some- 
times would have to go back and have to go to bed; that in 1931 he engaged in the 
threshing business; that he kept cows and might have milked a cow or two for his 
own use but not for the market; that he made a few trades in livestock and helped 
take care of the stock but did not do very much; that the thresher had a crew of 
about three or four men and sometimes he (plaintiff) acted as the separator man 
and looked after the setting of the machine and oiling it; that about a year before 
the trial he bought several loads of fruit in Illinois and took them into Madison 
county, to sell in partnership with his brother, but that he was unable to continue; 
that they threshed the wheat in 1931 for about 60 to 70 places, in 1932, for about 
two-thirds as many; that he did not operate the thresher in 1933 but shared in the 
profits; that in 1934 they served about 45 places. On redirect examination plaintiff 
testified that the capacity of the thresher was the smallest made and was about 500 
or 600 bushels of wheat; that when he was out with the threshing outfit he was sick 
and had shortness of breath; that he does not do much farming except raising a 
little corn, wheat, and oats, about six to ten acres of wheat, but that his sons did 
most of the work, also he hired his brother for a while; that in moving the logs 
which were sold to a Mr. Hunter, he never worked a whole day but might work a 
half an hour or an hour; that he would work a little and rest a little; that the 
work caused him to suffer; he could not rest or sleep at night; that his head hurt, 
he had palpitation of the heart and would have to lie down; that when he tried to 
work it would cause palpitation of the heart and disturb his sleep and rest and 
cause his head to hurt and cause him dizzy spells. 

Dr. S. C. Slaughter testified that he had been practicing his profession at 
Fredericktown, Mo., for the last thirty years; that on March 13, 1933, he made a 
physical examination of plaintiff from which he concluded that plaintiff’s heart was 
weak; that he had low blood pressure and pulse pressure; that three months later 
he made another examination of plaintiff and in the interim he had treated him but 
plaintiff responded poorly. After giving some details of his examination, the wit- 
ness testified that his conclusion was that the patient had chronic myocarditis, arth- 
ritis of the left knee, a sacroiliac strain with arthritis of the lumbar spine, marked 
dyspnea after exercise, and some cyanosis or blueness of the fingers and lips indicat- 
ing that the circulation was poor. The witness further testified that plaintiff had 
not responded to treatment and unless he stays quiet the symptoms are worse; that 
during the time he has been under witness’ treatment he had not been able to 
work; that plaintiff's heart is also displaced to the left and dilated, having been 
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about an inch and a half out of line at one time; that upon the first examination 
he made of plaintiff the myocarditis was evidently in a chronic rather than in an 
incipient stage; that during the trial'‘of the case that day plaintiff had a fainting, 
a weak heart, about thirty minutes after he had testified; that in the opinion of 
the witness the myocarditis and the arthritis are permanent and that plaintiff has 
not been able to work since he first came to the witness for treatment on March 13, 
1933. 

On cross-examination the witness was asked that if he had known that plaintiff 
worked during 1930 without loss of time, except probably a month, and earned from 
$5.50 to $10 a day for overtime, whether he would still say the man was unable to 
work. He answered: “He could have had it and the thing gradually became 
worse.” The doctor stated he believed it had existed since 1928 and became worse; 
that the dilation of the heart was better in 1933 because plaintiff had been taking 
it easy; that even the work done in 1930 may have been responsible for the heart 
condition in 1933. 


Dr. W. H. Barron testified that about December 10, 1928, he treated plaintiff and 
continued to treat him until February 27, 1929; that shortly thereafter plaintiff had 
an attack of influenza for which the witness treated him; that thereafter he 
checked plaintiff as to his heart and lungs in March, 1929; that he gave plaintiff 
medicine four or five time in June, July, and August, 1930, and that plaintiff had 
the heart action shortly after the influenza attack, also had a cough which seemed to 
indicate aggravated bronchitis; that at that time in 1930 witness did not think 
plaintiff was able to work because of his condition; that in August, 1930, plaintiff 
came to the office of witness for an examination; that witness found plaintiff 
had a weakened heart condition with shortness of breath, blood pressure below 
normal, and that the heart condition indicated myocarditis which had not been 
evident on prior occasions; that the week preceding the trial plaintiff came to wit- 
ness’ office and after taking moderate exercise his blood pressure was low, 108/20, 
with a pulse running about 75; that plaintiff had some blueness in the face and 
that his breathing was labored; that plaintiff’s heart quieted down after about 
four or five minutes but that it should do this after two or three minutes. Witness 
gave it as his opinion that plaintiff was not able to do hard work in August, 1933, 
nor at the time of his examination the week prior to the trial. 

Laura Pogue testified that she is plaintiff's wife; that they had been married 
for twenty years; that she recalled plaintiff’s injury on December 10, 1928, after 
which he was off work for about three and a half months, including the period 
of influenza, at which time he was confined to his bed for about two weeks; 
that he had bruises on his body, especially on his left knee, and was very pale; that 
he limped on account of the condition of his knee and also complained of his back 
hurting him and his head, and of a heavy weight pulling down on his heart and 
that he usually went right to bed and stayed all night but was restless and 
would roll and tumble because he could not rest; that during the last year of his 
employment with St. Joseph Lead Company he was under the care of Dr. 
Barron and then Dr. Davis; that he was pale and feeble and helpless about getting 
around, drawing deep breaths when he came in from work and every time he 
exerted himself. That was before and after he left the St. Josph Lead Company; 
that he did not work steadily during the last months with the St. Joseph Lead 
Company but would be around the house and the biggest part of the time would be 
lying on the bed; that he had shortness of the breath mostly all of the time; that 
she has seen him try to carry a bucket of water or chop a little armful of wood 
and he would sit down and draw deep breaths; that after plaintiff’s testimony 
given on the day before at the trial, plaintiff had one of the same spells witness had 
seen him have many times; that he turned very pale, his head shook and he had a 
fainting spell, his pulse seemed weak; that she recalled the last two spells he had 
like that before he quit work, sometimes they lasted a half hour and somtimes an 
hour; that there may two or three weeks when he does not have a fainting 
spell but he may have two or three during the week. 

Robert Buzbee testified he had known plaintiff for eight or nine vears and 
worked with him; that he was straw boss over plaintiff in 1929 when plaintiff 
operated a jack hammer drill doing drift work; that witness was there until plain- 
tiff quit in December, 1930: that during 1929 and 1930 he had seen plaintiff come 
into the boss’ office after a shift breathing hard, looking pale and exhausted and 
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short of breath; that he heard plaintiff say he could not get his breath and com- 
plained of pains in his chest and back; that he saw plaintiff when he was dragging 
around on the job and was not going ahead with his work and that plaintiff was not 
doing his work as he did before; that he reported that to Mr. La Chance, the fore- 
man, some time in the summer or fall of 1930; that plaintiff stated that he wanted 
help and that he could not finish the swing without help; that the witness had helped 
plaintiff on a few occasions by operating the pump for him. 

Elijah Simmons, a brother-in-law of plaintiff, testified that he worked with 
plaintiff in 1929 beginning in the spring for about six months and was shoveling 
rock in the cars while plaintiff was drilling; that he noticed when plaintiff worked 
a while he would be fagged out, seemed to be dragging around, was worn out and 
complained of his back being weak and aching; that he knew plaintiff before he 
went to the mines and plaintiff could not get around like he did and complained of 
pains in his chest; that occassionally plaintiff stayed overnight with witness in 
1930 to avoid driving home, and after plaintiff would lie down he would wake 
up, sit on the bed, and say he could not get his breath lying down. 

Oliver Thompson testified that he worked with plaintiff five or six weeks in 
October and November, 1930; that they had to build a track up to the point where 
they were working to get the rock out of the mine and that witness noticed that 
plaintiff was short of breath and had to rest whenever he exerted himself, par- 
ticularly when carrying the pipe to lay the air line; that witness did more work 
than plaintiff: that very often plaintiff would get out of breath and have to rest; 
that at the close of a day’s work plaintiff rested before he could get out from 
underground and he was breathing hard and said he was all in; that witness and 
plaintiff drilled one day and shoveled the next but that later a change was made so 
that plaintiff and someone else would drill one day and witness and another man 
would shovel out what the others had drilled. 

Francis Drury testified that he worked in the mines with plaintiff for a while in 
December, 1930; that it was their duty to drill, charge the holes and fill them and 
look after a pump at No. 4 shaft about a quarter of a mile away; that plaintiff 
would sit down occasionally ten or fifteen minutes at a time and then go back to 
work. Some days this did not happen, other days it might happen three or four 
times; that plaintiff said he was aching, felt sick, and asked witness to take care 
of his engine for a while; that when leaving the mines they had to climb up, and 
witness saw plaintiff drop on a boulder or on a rock or flat on the ground at differ- 
ent times and wait there for about ten minutes and that he looked very pale and 
faint at such times, would breathe awfully hard, sit there quiet and fan himself. 
This witness further testified that they would work a day and lay off the next 
day. He-saw plaintiff limping, saw him sit down like he was in a weakened con- 
dition: that upon his return to work after a day off they sometimes found all the 
rock not cleared up and witness cleaned it up while plaintiff would go to shaft 
No. 4 and turn on the pump, which required no exertion except the walk and 
turning on an electric switch; that witness did the bigger part of changing the 
drills: that at times witness would operate plaintiff’s engine for him. 

Defendant: introduced evidence tending to show that plaintiff was not totally and 
permanently disabled but that some weeks during 1930 he received a bonus for 
additional work over and above that which was expected of him; that while he was 
suffering from ailments, aches, and pains and shortness of breath he continued his 
work and was able to accomplish as much as an average man. 

[1] It is unnecessary to present defendant’s evidence for the reason that 
under the well-established rule we must, upon demurrer to the evidence, take 
plaintiff’s evidence as true, disregard defendant’s evidence where it is in con- 
flict with plaintiff’s evidence, and give plaintiff the benefit of all reasonable 
inferences arising from all the evidence. 


[2, 3] It is no longer a debatable question in this state that the provisions 
ot a policy insuring against total and permanent disability, such as_ those 
involved in this case, are to be given a liberal construction and not a literal one. 
Under -such provisions it is not necessary, in order to recover such disability 
benefits, that the insured shall produce evidence that he is absolutely inert and 
helpless. It is sufficient to make it a question to be submitted to the trier of 
the facts if it be shown that the insured is suffering from an infirmity or dis- 
ease which renders him unable to perform in the usual and customary way sub- 
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stantially all the material acts of any occupation, business, or profession that he 
would be able to engage im except for his disabling infirmity or disease. 

[4] The evidence adduced by plaintiff, if believed, shows that plaintiff was 
not able to perform substantially all the acts of his employment in the custom- 
ary and usual way in which they were performed by his fellow employees 
engaged in similar work and as they had been performed by him before his 
infirmities appeared, but that he was assisted and helped by his fellow employees 
and was also given lighter work by his employer. We think the evidence was 
sufficient to warrant the court in finding that, except for the aid and assistance 
given to plaintiff by his fellow employes, his sons, and those associated with 
him in the various efforts he made to earn his livelihood despite his enfeebled 
condition, he would not have been able to earn the money which he received 
from his employer and from his other painful exertions to aid himself and his 
family to get along. Under the evidence in this case and the uniform rulings 
of our courts in similar cases, we would not be authorized to say as a matter of 
law that plaintiff was not totally and permanently disabled during the time the 
policy involved herein was in force and effect, and we therefore hold that the 
court’s rulings on the demurrers to the evidence were correct. State ex rel. 
Metropolitan Life Ins. Co. v. Allen, 337 Mo. 525, 85 S.W.(2d) 469; State ex rel. 
Metropolitan Life Ins. Co. v. Hostetter (Mo.Sup.) 92 S.W.(2d) 122; Barton v. 
Metropolitan Life Ins. Co. (Mo.App.) 103 S.W.(2d) 889; Kane v. Metropolitan 
Life Insurance Co., 228 Mo.App. 649, 73 S.W.(2d) 826; Rickey v. New York 
Life Ins. Co., 229 Mo.App. 1226, 71 S.W.(2d) 88; James v. Casualty Co., 113 Mo. 
App. 622, 88 S.W. 125; Foglesong v. Modern Brotherhood of America, 121 
Mo.App. 548, 97 S.W. 240; Moss v. Metropolitan Life Insurance Co. (Mo.App.) 
84 S.W.(2d) 395; Stoner v. New York Life Insurance Co. (Mo.App.) 90 S.W.(2d) 
784; Corcoran v. Metropolitan Life Ins. Co. (Mo.App.) 93 S.W.(2d) 1027. 

Defendant offered declaration of law No. 5. The court modified it by strik- 
ing out the second paragraph and gave only the first paragraph. Defendant 
assigns such action of the court as error. The second paragraph of the declar- 
ation declared that the judgment must be for defendant if plaintiff could assist 
at and efficiently supervise farming operations, could trade and deal in live- 
stock, and obtain gompensation and profit by so doing “and/or if plaintiff 
could assist at or supervise the logging of timber in the woods and the hauling 
thereof to a sawmill and realize compensation or profit therefrom; and/or if 
plaintiff could assist at and supervise the operation of a threshing machine used 
for threshing wheat and other grain for hire, and receive compensation and 
profit by so doing; and/or if plaintiff could deal and trade in fruit such as 
apples and peaches, and could assist in trucking the same into his or any com- 
munity and peddle it (that is to say, sell it), and receive compensation and 
profit for so doing; then it cannot be said that he was totally and permanently 
disabled within the meaning of the insurance policy. * * *” 

[5] However desirable or necessary the phrase “and/or” might be deemed to 
be when used in bonds or other forms of contracts, we do not believe the trial 
court erred in refusing to give approval to a declaration of law containing such 
a combined conjunctive and disjunctive phrase. That part of the declaration of 
law commented upon the evidence in such detail and in such manner. when 
considered with the phrase “and/or”, as to make it confusing. It did not cor- 
rectly declare the law with respect to the disability clause of the policy; it 
directed a judgment for defendant, if the court found that plaintiff could do 
such things as amounted to light work only or could merely act as a supervisor 
ir assistant in carrying on the various activities mentioned therein and did not 
allow for consideration of the fact that plaintiff’s life work was that of a com- 
mon laborer. Furthermore, the first paragraph of declaration of law No. 5 
which the court did give, together with the other declarations of law given by 
the court at the request of defendant, properly and sufficiently presented its 
theory of the case. We therefore hold that the court did not err in refusing 
to give the second paragraph of declaration of law No. 5. 

16, 7] On cross-examination, Dr. Slaughter, a witness for plaintiff, was 
asked whether he had examined a man by the name of Alfred Williagns and 
whether he had stated that Williams was totally and permanently disabled. 
Plaintiff objected to this and the court sustained plaintiff’s objection. Defendant 
then offered to show that Dr. Slaughter had examined the said Williams in 
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1932, told him he was totally and permanently disabled, and reported the same 
to the insurance company which was defending that case. Defendant also 
offered to show that at the time that such examination and statement were 
made the said Williams was engaged in making ties with a broad-ax and has 
been so engaged since that time. The court refused to admit such evidence. 
Defendant complains that in refusing to admit such evidence the court abused 
its discretion. We are unable to agree with defendant on this point. The con- 
dition of Alfred Williams was not an issue in this case and it would not have 
aided the court to permit an inquiry into such a collateral matter. The record 
shows that defendant was permitted by the court to cross-examine Dr. Slaugh- 
ter at considerable length and without any restriction on matters relevant to 
the issues involved herein. We do not believe that the exclusion of such evi- 
dence can be said to have materially affected the result of the case in view of 
all the other evidence in the case. Furthermore, it was within the discretion 
of the trial judge to limit the cross-examination when it appeared to him to be 
manifest that the matter sought to be inquired into and the proof offered could 
him no additional light on the issues involved. Bertke v. Hoffman, 330 Mo. 584, 
50 S.W.(2d) 107; Granberg v. King Candy Co. (Mo.App.) 81 S.W.(2d) 981; 
Summers v. Tarpley (Mo.App.) 208 S.W. 266. 

We find no reversible error in the record, and the judgment is therefore 
affirmed. 

Hostetter, P. J., concurs. 

Becker, J., absent. 


SMITH et al. v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED 
STATES. No. 24114. 
St. Louis Court of Appeals. Missouri. June 29, 1937. 
107 Southwestern Reporter (2d) 191, 
1. FACE AMOUNT. 


Under life policy providing that face of policy was specified sum which insurer 
agreed to pay upon receipt of due proof of death of insured, and provision that 
in event of death from accident insurer would increase the amount payable, and 
finally providing that upon lapse of policy for nonpayment of premiums insurer 
would continue insurance for its face amount as paid-up extended term insurance, 
but without double indemnity, policy was not ambiguous so as to warrant applica- 
tion of doctrine requiring all ambiguities to be resolved in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. STATUTES. 

Missouri statutes relating to insurance, in so far as they are applicable to 
policy, are to be considered as part of policy, and are to be given the same force 
and effect in determining rights and liabilities of parties as if they had been writ- 
ten into policy. 

(For other cases, sce Insurance, Dec. Dig. § 152[3].) 

3. PLACE OF CONTRACT. 

Parties to insurance policy, which is Missouri contract, must comply with laws 
of Missouri in writing policy. 

(For other cases, see Insurance, Dec. Dig. § 125{1].) 

5. EXTENDED INSURANCE. 

Under statute, as amended, providing that amount of extended insurance upon 
lapse of policy should be such as was specified in the policy and not less than 
the face amount thereof, parties to insurance contract are now permitted to 
specify or limit the amount of temporary insurance to be continued in force after 
lapse of policy, so long as the amount of such extended insurance is not reduced 
below the face amount insured by the policy (Mo.St.Ann. § 5741, p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

6. EXTENDED INSURANCE. 

Under statute, as amended, providing that amount of extended insurance upon 

lapse of policy for nonpayment of premium shall not be less than the face amount 


of the policy, “face amount” of a life policy means the amount which is, in all 
events, payable under the policy as straight life insurance without regard to any 
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additional features, such as accident or disability insurance (Mo.St.Ann. § 5741, 
p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 367{1].) 
7, STATUTES. 

Statute, as amended, providing that amount of extended insurance on lapsed 
policy should not be less than face amount insured by the policy, is not in conflict 
with statute which refers to the amount of temporary insurance required by the 
amended statute and then states that, if no condition of the insurance other than 
payment of premiums shall have been violated by insured, the company shall be 
bound to pay the amount of the policy as if there had been no default in payment 
of premiums (Mo.St.Ann. §§ 5741, 5743, pp. 4388, 4394). 

(For other cases, see Insurance, Dec. Dig. §$ 4.) 

8. FACE AMOUNT 

Life policy providing that, on lapse, policy should be continued for its face 
amount as paid-up extended term insurance, but without double indemnity, was 
not violative of statute requiring that amount of extended insurance upon lapse 
of policy for nonpayment of premium shall not be less than the face amount insured 
by the policy and statute requiring insurer to pay the amount of the policy, and 
hence upon death of insured by accident, after lapse of policy, but within term of 
extended insurance, insurer was bound to pay only a single indemnity and not the 
double indemnity provided for death by accident (Mo.St.Ann. §§ 5741, 5743, pp. 
4388, 4394). 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Appeal from Circuit Court, Jefferson County: E. M. Dearing, Judge. 

Action by Alberta E. Smith and another against the Equitable Life Assurance 
Society of the United States. From a judgment for defendant, plaintiffs appeal. 

Affirmed. 

Arthur Kreisman and Robert L,. Aronson, both of St. Louis, and Edgar & 
Matthes, of De Soto, for appellants. 5 

Rassieur & Rassieur and Alfred C. Wilson, all of St. Louis, for respondent. 

BENNICK, Commissioner. 

This case, which comes to the writer on reassignment, is an action for the 
sum of $1,000 which is alleged to be due as double indemnity under a certain 
policy of life insurance issued by defendant, the Equitable Life Assurance Society 
of the United States, upon the life of one Percy P. Smith. Plaintiffs sue in the 
capacity of the beneficiaries under the policy. 

The case was heard by the court alone upon an agreed statement of facts: 


and from a judgment rendered in defendant’s favor, plaintiffs have duly prosecuted 
their appeal to this court. 


The case involves the question of whether, after the lapse of the policy for 
nonpayment of premium, the double indemnity coverage was included within the 
“face amount” of the policy which was thereafter continued in force as paid-up 
extended term insurance for a period extending beyond the date of the death of 
the insured. 

In the upper right-hand corner of the policy the “face amount” of the same 
was stated to be the sum of $1,000. 

By the insuring clause, defendant agreed to pay the beneficiaries the said 
sum of $1,000, the “face” of the policy, upon due proof of the death of the insured, 
provided premiums had been duly paid and the policy was then in force; and, in 


the event of death from accident, defendant agreed “to increase the amount se 
pavable” to the sum of $2,000. 


Provision was made for the payment of premiums in advance in quarterly 
ins tallments ; and included in each of such quarterly installments was a definitely 


fixed premium for the double indemnity coverage provided by the policy. 


Elsewhere in the policy appeared the following provision relative to the options 
available to the insured in the event of the surrender or lapse of his policy: “After 
three full years’ premiums have been paid hereon, upon any subsequent default 
in the payment of any premium or installment thereof, and within three months 
after such default, this policy may be surrendered by the Insured (or assignee if 


any) who may elect one of the following options.” 


Options (a) and (b), providing, respectively, for the payment to the insured 
of the cash surrender value of his policy, or the purchase by him of nonparticipating 
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paid-up life insurance payable at the same time and on the same conditions as the 


policy, are not pertinent to the case at hand, unless, upon the question of the 


meaning of the contract, it might be of importance to note that, in the event of 
the insured’s exercise of option (b), it was provided that the amount of the 
nonparticipating paid-up life insurance which might be purchased would be 
“without double indemnity.” 


Then followed option (c), which was as follows: ’ = 
“To continue the insurance for its face amount (and any outstanding dividend 


additions) as paid-up extended term insurance for the period shown in the opposite 
Table, or for such further period as the dividend additions (if any) will purchase, 


but without future participation, or right to loans, or double indemnity or total and 
permanent disability benefits. (Italics ours.) 


“In the event of default in the payment of any premium or installment thereof 
after this policy has been in force three full years, if the Insured (or assignee 


if any) does not select one of said options within three months of such default, 


the insurance shall be continued as provided under Ogtion (c).” 


Opposite option (c) appeared the table referred to therein, which was so 
prepared as to show, among other things, the number of years and months the 
policy should be continued as paid-up extended term insurance “without double 
indemnity” after the policy had been in force for any given period of years short 
of maturity. 


The policy was issued by defendant on April 17, 1926, Thereafter the insured 


paid all the quarterly premiums as they fell due until the time of the accrual of 
the premium of January 17, 1930, when he allowed his policy to lapse. The same 
was never reinstated, and, neither of the options having been exercised by the 
insured, at the expiration of the three months after default the policy was auto- 
matically continued under option (c) “for its face amount * * * as paid-up extended 


term insurance” for a period terminating on March 16, 1939, 


Under defendant's construction of the policy, as evidenced by its letter to 
the insured of April 17, 1930, the amount of the paid-up extended term insurance 
which was continued in force was the sum of $1,045, representing what it regarded 
as the “face amount” of the policy, together with an outstanding dividend addition 


of $45. 

On December 2, 1933, which was at a time well within the extended term of 
the policy, the insured came to his death by accident, or, in other words, under cir- 
cumstances which it is conceded brought the case within the double indemnity 
coverage of the policy, if such provision may be said to have been continued in 
force and effect, as plaintiffs claim, by virtue of the automatic application of 
option (c) after the policy had been allowed to lapse for the nonpayment of 
premium. 

Upon receipt of due proof of the death of the insured, defendant promptly 
paid plaintiffs the sum of $1,045 as the single indemnity benefit provided by the 
policy, but declined and refused to pay the double indemnity benefit upon the theory 
that, under the terms of the policy, such additional sum of $1,000 was not included 
in the “face amount” of the policy, which, upon the automatic application of option 
(c) was continued as paid-up extended term insurance. 

Thus the case narrows itself down to the point where, as stated by the parties 
themselves in their agreed statement of facts, “the only question for decision by 
the court in this case is whether or not, under the facts herein agreed upon, and 
under the provisions of said policy and the laws of the State of Missouri applicable 
thereto, the defendant is liable for double indemnity because of the accidental 
death of said Percy P. Smith; if so, the plaintiffs are entitled to recover; if not, 
the judgment should be for the defendant.” 

[1] We think it may be safely said that the policy in suit is not ambiguous so 
as to warrant the application of the doctrine that all ambiguities are to be resolved 
in favor of the insured. It plainly provides that the “face” of the policy is the 
sum of $1,000, which sum the company agrees to pay to the designated beneficiary 
upon receipt of due proof of the death of the insured, regardless of the cause of 
death, provided premiums have been duly paid and the policy is then in force; it 
then follows with an additional or special provision that in the event of death 
from accident the company will “increase the amount so payable” to $2,000; and 
it finally provides that upon the lapse of the policy for nonpayment of any pre- 
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mium, the company will continue the insurance for its “face amount” as paid-up 
extended term insurance, “but without * * * double indemnity,” 


[2, 3] With the policy so providing in clear and unmistakable fashion there 
is no room for doubt or dispute about its meaning, which is obviously but 
another way of saying that there is no room for judicial construction of the policy, 
save only as it is claimed by plaintiffs that its terms are in conflict with certain 
local statutes, which, in so far as they are applicable to the case, are to be consid- 
ered as a part of the contract, and are to be given the same force and effect in 


determining the rights and liabilities of the respective parties as if they had been 


actually written in the policy. In other words, the parties were bound to comply 
with the laws of Missouri in writing the policy, which was a Missouri contract; 
and, if it should be true, as plaintiffs so earnestly contend, that the language of 
the policy purporting to exclude the double indemnity coverage from the extended 
term insurancé conflicts with local statutory provisions, then the latter must control, 


and any contrary language in the policy is to be taken as illegal, void, and ineffec- 


tive. Cravens v. New York Life Insurance Co., 148 Mo. 583, 50 S.W. 519, 53 L.R.A. 
305, 71 Am.St.Rep. 628; Whittaker v. Mutual Life Insurance Company of New 
York, 133 Mo.App. 664, 114 S.W. 53; Chandler v. John Hancock Mutual Life 
Insurance Co., 180 Mo.App. 394, 167 S.W. 1162. 

Nor, in holding that the policy in suit is unambiguous, are we in anywise 
in conflict with our decision in Salamone v. Prudential Insurance Company of 


America (Mo.App.) 103 S.W.(2d) 506, 507, wherein we held that a policy of 


the same general import as this was ambiguous, and, being so, was to be construed 
most favorably to the insured. 

In the Salamone Case the policy provided that upon the lapse of the same 
for nonpayment of premium the insured should automatically become entitled 
to nonparticipating extended insurance for whatever the term, might be, and 
that “the amount of insurance payable if death occur within said term shall be 
the same amount as that which would have been payable if this Policy had been 
continued in force.” 

The decisive factor in the Salamone Case was the fact that there was no 
language in any part of the policy specifically excepting or exempting the acci- 
dental death benefit while the policy was continued in force under its extended 
insurance provision, and it was “in view of such provisions and the absence of 
language expressly excluding the ‘accidental death benefit’ while the policy was 
continued in force under the extended insurance provision” that this court 


concluded that the amount of insurance payable if death occurred by accident within 
the term of extended insurance should be the same amount as that which would 
have been payable if the policy itself had heen continued in force, that is, the 
full amount of the policy including the accidental death benefit. However, in the 
case at bar, as clearly distinguished from the facts of the Salamone Case, the 
policy did definitely and specifically exclude the double indemnity coverage from 
the amount of the paid-up extended term insurance which was to be continued in 


force upon the lapse of the policy for nonpayment of premium; and the policy 
is therefore to be enforced according to its terms, unless such attempted exclusion 
of the double indemnity coverage from any extended term insurance, though plainly 


provided for, was nevertheless void and ineffective as contrary to express statutory 
provisions. 


Now the statutes upon which plaintiffs rely are sections 5741 and 5743, R.S.Mo. 
1929 (Mo.St.Ann. §§ 5741 and 5743, pp. 4388 and 4394), which are a part of our 
local nonforfeiture statutes, and, as we have already pointed out, prohibit the 
inclusion in those policies to which they apply of terms contrary to their provi- 
sions, 

Section 5741 not only provides for extended term or temporary insurance 
upon the lapse of a policy for nonpayment of premium after the payment upon 
it of three or more annual payments, but also provides. as presently enacted, that 
“the amount of such temporary insurance shall be such as is specified in the 
policy, but never less than the face amount insured by the policy reduced by the 
unpaid portion of notes and indebtedness aforesaid.” 

Such is the purport of the section following its amendment in 1923 (Laws 
1923, p. 233), though, prior to the amendment, instead of providing, as it now does, 
that the amount of the extended term or temporary insurance shall be such as 
was specified in the policy but never less than the face amount thereof, it provided 
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(section 6151, R.S.Mo.1919) that the temporary insurance should be “for the full 
amount written in the policy.” 

Section 5743, which, incidentally, was not amended along with section 5741, 
provides that, if the death of the insured occur within the term of temporary 
insurance as determined in section 5741, and if no condition of the insurance other 
than the payment of premiums shall have been violated by the insured, “the com- 
pany shall be bound to pay the amount of the policy, the same as if there had been 
no default in the payment of premium, anything in the policy to the contrary 
notwithstanding.” 

It happens that two cases involving the very issue decisive of the case at bar 
have arisen in the United States District Court for the Western District of 
Missouri, and that an appeal from the judgment of the District Court was in 
each instance perfected to the Circuit Court of Appeals for the Eighth Circuit. 
Those cases are New York Life Insurance Co. v. Rositzky (C.C.A.) 45 F.(2d) 
758, 760, and Valenti v. Prudential Insurance Company of America (C.C.A.) 71 
F.(2d) 229, 231. 

In the Rositzky Case, which involved a Missouri contract written prior to 
the amendment of section 5741 in 1923, the policy provided for double indemnity 
in the case of accidental death, and also provided that, upon the lapse of the policy 
for default in the payment of premiums, the cash surrender value of the policy 
should be automatically applied, in the absence of the exercise of any other option 
on the part of the insured, towards the purchase of continued insurance from the 
date of default “for the face of the policy,” but “without * * * double indemnity 
benefits.” 

The court very properly held that the policy, notwithstanding its attempted 
exclusion of double indemnity benefits from the continued insurance provided for, 
was governed by section 6151, R.S.Mo.1919, as well as by what is now section 5743, 
R.S.Mo.1929 (Mo.St.Ann. § 5743, p. 4394), and that the attempted exclusion of 
the double indemnity coverage from the continued insurance was therefore illegal 
and in contravention of the two statutes, the first of which required the continued 
insurance to be “for the full amount written in the policy,” and the second of 
which provided, as it still does, that, if no condition of the insurance other than 
the payment of premiums shall have been violated by the insured, “the company 
shall be bound to pay the amount of the policy, the same as if there had been no 
default in the payment of premium, anything in the policy to the contrary 
notwithstanding.” 

The Valenti Case, however, involved a Missouri contract written after sec- 
tion 5741 had been so amended in 1923 as to provide that the amount of tem- 
porary insurance, instead of being “for the full amount written in the policy,” 
might be “such as is specified in the policy, but never less than the face amount 
insured by the policy.” 

In the Valenti Case the policy provided for double indemnity in the event 
cf accidental death, but expressly provided that the accidental death benefit 
was only payable “while there is no default in the payment of premiums.” At 
the time of his death, which was by accident, Valenti was in default in the pay- 
ment of premiums on his policy; and the question decisive of the case was 
whether the provision of his policy exempting double indmneity in the event 
death occurred during default in the payment of premiums was invalid by rea- 
son of conflict with the Missouri statutes mentioned. 


Counsel for Valenti relied upon the Rositzky Case as the chief authority 
for their contention that the double indemnity was recoverable, but both the 
appellate court and the district ccourt found that the Rositzky Case was of no 
value in the decision of the Valenti Case in view of the amendment of 1923, 
which made it mo longer obligatory that the amount of the extended insurance 
should be “for the full amount written in the policy,” but instead left the parties 
free to contract that the same might be “such as is specified in the policy, but 
never less than the face amount insured by the policy.” 


In its final legal aspects the situation in the case at bar is no different from 
that before the federal court in the Valenti Case, and, if that case may be said 
to have been determined upon a proper construction of the Missouri statutes, 
then the result must be that plaintiffs herein are not entitled to recover the 
double indemnity sued for in this case. 

Counsel for plaintiffs argue, however, that the Valenti Case was not soundly 





Life] Smith et al. v. Equitable Life Assur. Soc. of U, S. 1567 


ruled; that the “slight” or “trifling” change made in section 5741 by the amend- 
ment of 1923 worked no material or substantial change in its meaning; and that 
consequently, despite the amendment of 1923, the case at bar should be controlled 
by the Rositzky Case, or at least that the same should be regarded as per- 
suasive authority for a result favorable to -the plaintiffs. 

We think we would be wholly unwarranted in accepting counsel’s view that 
the amendment of 1923 was negligible and meaningless, and that the statute, 
after the amendment, had no different meaning than it had before. 

|4] In determining the effect of an amendment of a statute the court must 
always proceed upon the basis that the Legislature intended to accomplish 
something by the amendinent. Holt v. Rea, 330 Mo. 1237, 52 S.W.(2d) 877. 

{5, 6] The purpose of the amendment of 1923 seems perfectly plain. Prior 
thereto, no matter what the consideration, the parties to a policy had no right 
to specify in the policy an amount of extended term or temporary insurance less 
than “the full amount written in the policy.” That was the sum and substance 
ot the holding in the Rositzky Case construing a policy containing terms in 
direct conflict with such express statutory provision. However, as a result of 
the amendment, the parties are mow permitted to specify or limit the amount 
of temporary insurance to be continued in force after a lapse of the policy, so 
long as the amount of such temporary insurance so specified is not reduced 
below “the face amount insured by the policy.” In other words, in making the 
amendment in question the Legislature quite evidently took cognizance of the 
fact that the “face amount” of a life insurance policy is commonly and ordi- 
narily understood to mean that amount which is in all events payable there- 
under as straight life insurance, without regard to any additional features of 
the policy such as accident or disability insurance payable only in the event of 
certain specified contingencies, and in its discretion amended the statute so as 
to provide that the straight life insurance provided in a policy might be con- 
tinued in force for the longer term over which the reserve under the policy 
would carry it if no part of that reserve were utilized to continue “the full 
amount written in the policy” for a necessarily shorter term. 

[7] Nor does this construction of the effect of the amendment of section 
5741 bring it into conflict with section 5743. The latter section by its own terms 
refers to the amount of temporary insurance required by section 5741, and then 
says that, if no condition of the insurance other than the payment of premiums 
shall have been violated by the insured, the company shall be bound to pay “the 
amount of the policy,” that is “such as is specified in the policy, but never less 
than the face amount insured by the policy.” the same as if there had been no 
default in the payment of premium. Had anything other than this been the 
intention of the Legislature, it is inconceivable that when amending section 5741 
it would have permitted section 5743 to go unamended, and thereby bring the 
two into hopeless and irreconcilable conflict. 

[8] We conclude, therefore, that, when the parties to the policy in suit con- 
tracted that on surrender or lapse the same should be continued “for its face 
amount * * * as paid-up extended term insurance * * * but without * * * double 
indemnity,” they intended that it should be continued in force only for its face 
amount of $1,000 plus any outstanding dividend additions, and that the pro- 
vision specifically excluding the double indemnity coverage from such continued 
insurance was in nowise in violation of the requirements of either section 5741 
or 5743. In other words, construing the policy in the light of the provisions 
ot the statutes, the amount of such extended term insurance was such as was 
specified in the policy, and was in fact “the face amount insured by the pplicy,” 
and upon the death of the insured defendant was bound to pay only “the 
amount of the policy,” which was the single indemnity coverage, and not “the 
full amount written in the policy.” Valenti v. Prudential Insurance Company of 
America, supra; Id. (D.C.) 1 F.Supp. 993; Johnson v. Central Life Assurance 
Society of the United States, 187 Minn. 611, 246 N.W. 354, 91 A.L.R. 1058; Orr 
v. Prudential Insurance Company of America, 274 Mass. 212, 174 N.E. 204, 72 
A:L.R. 872; Inter-Southern Life Insurance Co. v. Omer, 238 Ky. 790, 38 S.W.(2d) 
931; Great Southern Life Insurance Co, v. Cunningham (Tex.Com.App.) 97 
= W (2d) 692; Henricks vy. Metropolitan Life Insurance Co. (Cal.Sup.) 61 P.(2d) 


Incidentally, the last two cited cases overruled decisions of inferior courts 
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of Texas and California upon which plaintiffs have relied in this action as 
authority for their contention that they were entitled to recover the double 
indemnity coverage of the policy. 

It follows from all that has been said that the judgment rendered by the 
circuit court should be affirmed, and the Commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court, 

The judgment of the circuit court is, accordingly, affirmed. 

Hostetter, P. J., and McCullen, J., concur. 

Zecker, J., absent. 


SMITH v. METROPOLITAN LIFE INS. CO. No. 18813. 
Kansas City Court of Appeals. Missouri. May 24, 1937. 
Rehearing Denied June 14, 1937. 
107 Southwestern Reporter (2d) 808. 
1, ASSAULT. 

In action on life policies seeking recovery of double indemnity, a prima facie 
case for the jury was established by proving death due to stab wounds, since 
presumption was that wounds were accidentally received within meaning of policies 
providing for double indemnity in case of death by accidental means. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. PRESUMPTION. 

In action on life policies to recover double indemnity allowed for death from 
accidental means, the presumption arising from proof that death was due to stab 
wounds, that wounds were accidentally received, can only be overcome by other 
evidence under general rules of law properly applied. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

3. PROVOCATION. 

One who voluntarily engages another in deadly combat with lethal weapons and 
whose death ensues from injuries received thereby cannot be said to have been 
“accidentally killed,” within meaning of life policy allowing double indemnity for 
death from accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. EVIDENCE. 

In action on life policy to recover double indemnity for death from accidental 
means, plaintiff’s prima facie case established by showing death from stab wounds 
to which insurer introduced uncontroverted evidence that death resulted from 
injuries received in deadly combat with lethal weapons, could not be taken from the 
jury, since the jury and not the court had the sole power to pass upon the credibility 
of insurer’s witnesses. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Jackson County; Marion D. Waltner, Judge. 

“Not to be published in State Reports.” 

Action by Lovey Smith, administratrix of the estate of Handy Benning, 
deceased, against the Metropolitan Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 

Robert E. Coleberd and Albert L. Reeves, Jr., both of Kansas City, Harry Cole 
Bates, of New York City, and Michaels, Blackmar, Newkirk, Eager & Swanson, 
of Kansas City, for appellant. 

James H. Herbert, of Kansas City, for respondent. 

Sperry, Commissioner. 

The parties will be designated here as they were below. Plaintiff was the 
beneficiary named in three life insurance policies issued by defendant on the life of 
Handy Benning, insured. The policies carried a “rider” providing for payment of 
double indemnity in the event insured met death by “accidental means.” Insured died 
from stab wounds received in a fight, and defendant company paid the principal 
amount of the policies but denied liability for the double indemnity. Plaintiff sued 
for double indemnity in three counts, each count being founded on one of the 
policies. The petition sought recovery because insured’s death was “accidental.” 
The answer denied that death was “accidental.” Therefore, defendant’s answet 
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was, for all practical purposes, merely a general denial; but the fact that plaintiff 
bore the burden of proof in establishing her case does not make this an exceptional 
case. The sole issue in the case was whether death was due to accident within the 
meaning of the law. 


{1, 2] Plaintiff proved the issuance of the policies, compliance with their terms, 
death of insured by stab wounds, and rested. She made a prima facie case for the 
jury by proving death due to stab wounds, the presumption being that said wounds 
were accidentally received. Wendorff v. Missouri State Life Ins. Co., 318 Mo. 363, 
1 S.W.(2d) 99, loc. cit. 101, 57 A.L.R. 615; Bibbs v. Fidelity Health & Accident Co. 
(Mo.App.) 71 S.W.(2d) 764, loc. cit 765. 

While we have no quarrel with the words of Judgé Lamm in Mockowik v. 
Kansas City, St. J. & C. B. R. Co., 196 Mo. 550, loc. cit. 571, 94 S.W. 256, 262: 
“Presumptions * * * may be looked on as the bats of the law, flitting in the twi- 
light, but disappearing in the sunshine of actual facts,” nevertheless such a pre- 
sumption of accidental death is a substantial thing in the law of insurance and can 
only be dissipated and overcome by other evidence under general rules of law 
properly applied. 

[3] To overcome this presumption in this case defendant offered evidence tend- 
ing to prove that insured, one Willie Jones and George Thomas, insured’s assailant, 
were visitors at the home of a Mrs. Rhinehart on the afternoon of the day insured 
met his death; that the Rhineharts lived upstairs in this building and one Gentry 
Collins, a witness for defendant, lived downstairs in the same house; that a quarrel 
arose between Thomas, on the one part, and insured and Jones on the other, where- 
upon Mrs. Rhinehart evicted Thomas. Thereafter Thomas stood in the street in 
front of the house and continued the quarrel, challenging Jones and insured to come 
out of the house and fight. Jones, and possibly insured, quarreled with Thomas from 
the window. This continued for about an hour and then insured appeared down- 
stairs at the hallway entrance, armed with a butcher knife a foot and half long, and 
told Thomas he was ready for him. Thomas was about ten feet from insured and 
was armed with a pocket knife. He rushed at insured, who stood in the doorway 
of the house, and insured cut at him twice with the butcher knife. Thomas then 
closed with insured and slung, or threw, him away from him into the street. 
Insured dropped the butcher knife and sank to the ground, bleeding from a stab 
wound in the neck. He died in the ambulance before reaching the hospital. This 
evidence was virtually all from witness Collins. There were others present at the 
affray, one of whom was not called as a witness by either side, and others who only 
partially and unsatisfactorily corroborated Collins. The principals and witnesses to 
the tragedy were colored people, as the nature and circumstances of the affray and 
of the implements of warfare might suggest. Whether or not such other witnesses 
who were not called favored the survivor of the affray, as is sometimes true in 
similar cases, we can only speculate. It is apparent, at any rate, that all of the 
witnesses did not testify, and some who did testify were indefinite and unsatis- 
factory. Consequently the state of the record leaves much for doubt and conjec- 
ture as to what actually took place. All of this evidence was offered by defendant 
and not admitted or vouched for by plaintiff. Plaintiff had a judgment from which 
this appeal is prosecuted. 

The sole error urged is failure of the trial court to sustain a demurrer at the 
close of the entire case. Defendant claims that, before plaintiff could recover, she 
was required to prove by a preponderance of the evidence that death occurred from 
“accidental” causes; that such proof was accomplished solely by the aid of a bare 
legal presumption; and that such presumption took flight when defendant produced 
uncontradicted and unrebutted evidence that death resulted from injuries received 
by insured in an affray with another, both participants being armed with deadly 
weapons. It is contended that such uncontradicted evidence becomes legally con- 
clusive when said evidence remains unrebutted and unexplained. 

One who voluntarily engages another in deadly combat with lethal weapons, and 
whose death ensues from injuries received thereby, is legally held to have invited 
death, the probable consequence, and cannot be said to have been accidentally killed. 
Taliaferro v. Travelers’ Protective Ass’n (C.C.A.) 80 F. 368, loc. cit. 370; Berry- 
man v. Southern Surety Co., 285 Mo. 379, 227 S.W. 96, loc. cit. 98. 

The question here is, not what the law is; that is well settled as above stated. 
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The question is, rather, in this particular case: Who shall determine whether the 
evidence is conclusive of the issue, the court or the jury? . 

[4, 5] The Supreme Court, we think, has laid down a clear rule which applies 
in this case and unequivocally concludes the issue against defendant, to wit: 

“It is furthermore the general rule in such circumstances that the plaintiff's case 
cannot be taken from the jury, for he has the right to have the jury pass on the 
credibility of the defendant’s witnesses and the weight of their testimony, though 
uncontroverted. Peterson v. Chicago & A. R. Co., 265 Mo. 462, 479, 480, 178 S.W. 
182. But the rule has its exceptions. When the proof is documentary, or the 
defendant relies on the plaintiff's own evidential showing (or evidence which the 
plaintiff admits to be true), and the reasonable inferences therefrom all point one 
way, there is no issue of Fact to be submitted to the jury. Darlington Lumber Co. 
v. Missouri Pac. R. Co., 243 Mo. 224, 245, 147 S.W. 1052; Linderman v. Carmin, 
255 Mo. 62, 164 S.W. 614; Warren v. New York Life Ins. Co. (Mo.App.) 182 
S.W. 96, 98; Richey v. Woodmen of the World, 163 Mo.App. 235, 246, 146 S.W. 461. 

“That was the situation in the instant case. The only questions to be deter- 
mined were and are whether, under the admitted facts—from appellant’s stand- 
point—the seaplane was a flying machine within the meaning of the policy pro- 
vision, and, if so, whether the insured, in falling from the floating craft and 
drowning, lost his life in the manner contemplated by the clause. These were both 
questions of law arising on a construction of the policy, and were to be determined 
by the court, not by the jury. Roach-Manigan Paving Co. v. Southwestern Surety 
Ins. Co. (Mo.Sup.Div. 1) 238 S.W. 119, 121; Trimble v. Ewards, [220 Mo.App. 160], 
281 S.W. 121, 122.” (Italics ours.) Wendorff v. Missouri State Life Ins. Co., 318 
Mo. 363, 1 S.W.(2d) 99, loc. cit. 101, 57 A.L.R. 615. 

[6, 7] In the case before us the evidence upon which defendant relies is not of a 
documentary character, nor was it offered by plaintiff or admitted by her to be true. 
Therefore the trial court was not called upon to determine whether or not the 
reasonable inferences to be drawn therefrom all pointed one way. This case falls 
within the general rule spoken of in the above-quoted excerpt of the opinion, and 
not within the exception to the rule. Even though the evidence which defendant 
relies on to overcome the presumption of accidental death was uncontroverted, yet, 
the jury, and not the court, had the sole power to pass upon the credibility of the 
witnesses and could have dishelieved every vestige of this evidence had it seen fit 
so todo. Maxey v. Railey & Bros. Banking Co. et al. (Mo.App. K. C.) 57 S.W.(2d) 
1091; Ralston Purina Co. v. King (Mo.App.K.C.) 101 S.W.(2d) 734, loc. cit. 735; 
Bibbs v. Fidelity Health & Acc. Co. (Mo.App.) 71 S.W.(2d) 764, loc. cit. 765. 
From the fact that defendant’s evidence was uncontroverted it does not follow 
that it was admitted by plaintiff to be true, or that it was true. 

[8] There are some cases holding that the trial court may peremptorily instruct. 
But in such cases the facts either are not in dispute, or the cases in some other way 
fall within an exception to the general rule. Wendorff v. Missouri State Life Ins. 
Co., supra. The student is referred to McCrary v. New York Life Ins. Co. (C.C.A.) 
84 F.(2d) 790; Griffith v. Continental Cas. Co., 290 Mo. 455, 235 S.W. 83; Meister v. 
General Acc., Fire & Assur. Corp., 92 Or. 96, 179 P. 913, loc. cit. 914, 4 A.L.R. 718; 
Mockowik v. Kansas City, St. J. & C. B. R. Co., 196 Mo. 550, loc. cit. 571, 94 S.W. 
256; Griffith v. Continental Cas. Co., 299 Mo, 426, loc. cit. 444, 445, 253 S.W. 1043. 

Cases holding to the contrary we hold to be in conflict with the previous hold- 
ings of this court and with those of our Supreme Court. 

Judgment affirmed. 

Campbell, C., concurs. 

Per Curiam. 

The foregoing opinion of Sperry, C. is adopted as the opinion of the court. 
The judgment is affirmed. 

All concur. 


GASPERINO v. PRUDENTIAL INS. CO. OF AMERICA. No. 18882. 
Kansas City Court of Appeals. Missouri. June 14, 1937. 
Rehearing Denied July 7, 1937. 

107 Southwestern Reporter (2d) 819. 

1. ACCIDENTAL RESULT. 
Under life policy containing double indemnity clause for death resulting from 
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bodily injuries effected solely through external, violent, and accidental means, 
cause of death itself is not to be held accidental frqm mere fact that result is 
“accidental” or is such as not to have been foreseen or expected. 

(For other cases, see Insurance, Dec. Dig. § 515.) 
2, ACCIDENTAL MEANS. | , 

Under life policy containing double indemnity clause for death resulting 
from bodily injuries effected solely through external, violent, and accidental 
means, where result is produced by means unexpected, unintended, and unantici- 
pated, it is “accidental,” but if act and result produced are actor’s exact intention, 
result is not “accidental.” 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3, TYPHOID FEVER. 

Death resulting from typhoid fever contracted by insured who intentionally 
drank water not knowing that it was polluted, resulted from “bodily injuries 
effected through external, violent, and accidental means” within double indem- 
nity clause of life policy, as against contention that injury was internal and not 
accidental, and that symptoms were mere manifestations and by-product of 
fever and were not proximate cause of death. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4, AMBIGUITY. — a i 

Ambiguous restrictive clauses in life policies should be construed in favor 
of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. CONTUSION. 

Cracked lips of insured suffering from typhoid fever effected solely through 
violent, external, and accidental means, were a visible “contusion” or “wound” 
on the exterior of the body within requirement of double indemnity clause of 
life policy so as to warrant ‘recovery thereon for death resulting from fever. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. CONSTRUCTION. oe 

The provisions of life ploicy covering death resulting from bodily injuries 
effected solely through external, violent, and accidental means should not be 
s0 strictly construed in favor of insurer who wrote policy as to defeat object 
of insurance against accident for which it was taken out. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

7. DISEASE. ‘ 

A disease which follows and is an incident of an accident does not defeat 
recovery.on doubt indemnity clause of life policy for “accidental death” even 
though disease may be direct cause of death, 

(For other cases, see Insurance, Dec. Dig. § 515.) 

& TYPHOID FEVER. 

That insured’s death was caused solely by typhoid fever did not preclude 
recovery on double indemnity clause of life policy under exception excluding 
liability for death from disease in any form, where typhoid fever was effected 
solely through external, violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Circuit Gourt, Jackson County; Thomas J. Seehorn, Judge. 

Action by Mary Gasperino against the Prudential Insurance Company of 
America. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. . 

John J. Cosgrove and Carl I. Anderson, both of Kansas City, for appellant. 

William C. Michaels and Kenneth E. Midgley, both of Kansas City, (Ralph 
W. Hyatt, of Newark, N. J., and Michaels, Blackmar, Newkirk, Eager & Swan- 
son, of Kansas City, of counsel), for respondent 

ReyNoLps, Judge. 

This is an action by the beneficiary, Mary Gasperino, ona policy of insur- 
ace on the life of Alexander Gasperino. The policy carries a double indemnity 
clause which provides for the payment of an additional sum of $1,000 in the 
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event of the accidental death of the insured. The suit is for the recovery of 
the accidental benefit. 

The provision in the policy as to the accidental death benefit is as follows: 

“The amount of Accidental Death Benefit specified on the first page 
hereof shall be payable in addition to the Face Amount of Insurance imme- 
diately upon receipt of due proof that the death of the Insured occurred during 
the continuance of this Policy while there was no default in the payment of 
premium, as a result, directly and independently of all other causes, of bodily 
injuries, effected solely through external, violent and accidental means, of 
which, except in case of drowning or ,of internal injuries revealed by an autopsy, 
there is a visible contusion or wound on the exterior of the body, and that such 
death occurred within ninety days of the accident, provided however that no 
Accidental Death Benefit shall be payable if the death of the Insured from 
suicide, while sane or insane; or from being in military lor naval service in time 
of war; or from operating, or riding in, any kind of submarine or aircraft, 
whether as a passenger or otherwise; or from a state of war, riot or insur- 
rection; or directly or indirectly from Wodily or mental infirmity or disease in 
any form. * * *” 

The suit was instituted in the circuit court of Jackson county, Mo., at Kan- 
sas City by the plaintiff on the filing of her petition therein on June 21, 1935, 
in which petition it is alleged that the policy of insurance sued on was issued 
by the defendant to one Alexander Gasperino and that, by its terms, the 
defendent agreed to pay to the plaintiff as beneficiary therein the sum of 
$1,000 upon the death of the insured from natural causes and an additional sum 
of $1,000 should the insured meet his death from external, violent, and accidental 
means independent of all other causes. 

It further alleges that the insured on September 4, 1932, died as a result 
of external, violent, and accidental means, independent of all other causes, in 
that he accidentally took into his body polluted and poisonous water, which 
water contained the germ of typhoid fever, and that his death occurred as a 
direct result thereof. It is further alleged in said petition that the plaintiff is 
the beneficiary named in said policy; that due proof of death was made; that 
the defendant paid to her as such beneficiary the sum of $1,000, but has failed 
and refused to pay, after lawful demand made therefor, the additional sum of 
$1,000 due by reason of the accidental death of the insured; and that the defend- 
ant’s refusal to pay such additional sum is without justifiable cause or excuse 
and is vexatious. 

Judgment is sought in the petition for the sum of $1,000, together with 
interest and with damages equal to 10 per cent. of the face amount of the pol- 
icy and an attorney's fee of $500 by reason of the alleged vexatious refusal to 
ay. 

: yrhe defendant, on November 2, 1935, filed its amended answer, in which it 
alleges that it was its purpose to state in such amended answer all of the facts 
deemed by either the one or the other of the parties to be material to the issues 
involved, in order that the cause might be determined on the pleadings. Among 
other things, it admits the issuance of the policy declared on in the petition, of 
date October 13, 1930. The policy is set out in full in the amended answer. 
It admits the payment of all premiums due on said policy up to the time of the 
insured’s death and admits the death of the insured’on September 4, 1932 It 
admits thereafter due proofs of the death of the insured were made to it by 
the plaintiff and sets out said proofs, together with the attending physician’s 
statement incorporated therein. In the attending physician’s statement, it is 
stated that the immediate cause of the death was typhoid fever and that it 
was not due to accident. 

It is further alleged in said amended answer that, upon the receipt of 
proofs of death by the defendant, at its home office, it issued to the plaintiff 
its check in the sum of $1,002.84 (in payment of the ordinary death benefit on 
said policy plus one month’s premium refunded, which had been paid in 
advance; that the plaintiff cashed said check and received the money there- 
under; that, thereafter, the plaintiff made claim for $1,000 additional for the 
alleged accidental death benefit sued for, which sum it refused to pay; and 
that, on such refusal, this suit resulted. 

It alleges the facts to be as follows: 
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“8. That prior to his death insured resided at 719 Highland Street in Lex- 
ington, Missouri, which residence was equipped with plumbing connected with 
the public water supply of the City of Lexington, which water supply was free 
of typhoid germs; that in the back yard of said residence was an old well which 
had not been used for some considerable time; that the weather during July, 
1932, was very hot, and because the water from said well was cooler than the 
city water available in said residence, insured drank same, not knowing that 
said water was contaminated with typhoid germs; that about August 3, 1932, 
he became sick from typhoid fever and went to bed, and he died solely because 
of typhoid fever on September 4, 1932; that after August 3, 1932, water from 
said well was examined and found to contain typhoid germs, and the well was 
then permanently closed. 

“8-a. (The amendment by interlineation). That during the week prior to 
August 3, 1932, insured developed a loss of color and feeling of lassitude, and 
on that day, because of fever and pale appearance the doctor was called, who 
put him to bed; that from then on until his death insured had a high fever and 
lost weight; that toward the end of his sickness his mouth, lips, and tongue 
became swollen, dry and black, his lips cracked, and he suffered from diarrhea, 
passing substance having the appearance of blood; that toward the end of 
his sickness, swellings would develop and disappear intermittently in the region 
of his abdomen; that he did not at any time during the course of the illness 
have nose bleed; that just before his death he became delirious from the fever; 
that the symptoms and conditions above noted all appear in the regular course 
of typhoid fever. 

“9. That according to the unanimous opinion of medical scientists, typhoid 
fever cannot be contracted by a human being through a bruise or wound, but 
can only be so contracted by being taken into the alimentary canal with food 
or drink containing typhoid bacilli; when typhoid germs (Bacillus Typhosus) 
are taken into the system through this medium, they usually lodge in the 
stomach and intestines, which furnish proper media for their growth and multi- 
plication; symptoms of typhoid fever are not at once apparent, as the germs 
must multiply to sufficient numbers before their presence is detectable by 
symptoms discernible to the patient; the period of incubation lasts from eight 
to fourteen days, sometimes twenty-three days, during which period, as the 
germs multiply, the patient develops feelings of lassitude and inaptitude for 
work; the first symptoms discernible to the patient are either chills, headache, 
anorexia, epistaxis, abdominal pain, constipation or pain in the right illiac 
fossa; the patient at last takes to his bed, and it is from this date that doctors 
generally, in the mojority of cases, date the definite ‘onset of typhoid fever; 
the resulting illness and death (where such follows fram this cause) are solely 
due to the reaction on the body of the toxins produced by the Bacillus Typhosus. 
Typhoid fever is referred to by all medical authorities as a specific infectious 
disease. 

“10. There is no evidence as to any exact time that typhoid germs were 
taken into insured’s body, but it is admitted that insured did on several occa- 
sions in July, 1932, drink water from said well which was later found to con- 
tain virile typhoid germs, his reason for so doing being, as before stated, that 
the said water was cooler than the city water obtainable in said residence.” 

The defendant in such amended answer further denies each and every other 
allegation in the plaintiff’s petition and alleges the facts to be as stated in 
such answer. 


It is further stated in said amended answer that the plaintiff contended 
that, by reason of the facts as set out therein, the defendant was liable to her 
under the law and the policy provisions entitled “Provisions As to Accidental 
Death Benefit” and that such contention is denied by the defendant and that 
the defendant contends that, under such facts and the law and the said policy 
paves, the defendant is not liable to the plaintiff for any accidental death 
enefits. 


To the amended answer thus filed by the defendant, the plaintiff filed a 
demurrer as follows: “Comes now the plaintiff and demurs to the defendant’s 


amended answer to plaintiff's petition as said amended answer does not state 
sufficient facts to constitute a defense to this action, and for the further rea- 
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son that under the facts as alleged in said amended answer plaintiff is entitled 
to judgment upon her petition.” sa 

On March 27, 1936, the demurrer so filed by the plaintiff was presented to 
the court and by the qourt overruled. The plaintiff thereupon refused to plead 
further, but stood on her petition and demurrer. Thereupon, it was ordered by 
the court that the plaintiff take nothing by her petition and that her petition 
be dismissed; and the court rendered judgment for the defendant. 

From such judgment so rendered, the plaintiff prosecutes this appeal. 

Opinion. 

1. The question on this appeal relates to the propriety of the trial court's 
action in its ruling on the plaintiff's demurrer to the amended answer. 

Such question involves a consideration of the provisions in the policy for 
the accident benefit and of whether or not the facts set up in the amended 
answer bring this case within such provisions, 

That such facts are the true facts in the case is admitted by the defendant 
in setting them up in its amended answer and is admitted by the plaintiff by 
its demurrer to such answer. 

Boiled down, the clause in question provides for the payment of accident 
benefits on the death of the insured resulting directly and independently of all 
other causes from bodily injuries effected solely through external, violent, and 
accidental means, among which injuries there must be a contusion or a wound 
visible on the exterior of his body, provided such death occurs within ninety 
days of the accident and provided such death is not the result directly or 
indirectly of bodily or mental infirmity or disease in any form. 

Differently stated, the requirements are that the death must result directly 
and independently of all other causes from bodily injuries, which bodily injuries 
must be effected solely through external means, which means must be violent 
and accidental. Among such injuries, there must be a contusion or wound 
visible upon the exterior of the body. Such death must not result directly or 
indirectly from bodily or mental infirmity or disease in any form. 

It is admitted that the insured, during the month of July, 1932, drank water pol- 
luted with typhoid germs, thereby taking typhoid germs into his body and 
system; that he was unaware of the presence of such germs in said water at 
the time that he drank the same and unaware that such water was polluted and 
contaminated with such germs; that he became sick with typhoid fever and 
died solely from such fever on September 4; 1932; that, during the week pre- 
ceding August 3, he lost color and developed a feeling of lassitude; that, on 
August 3, on account of his paleness and loss of color and the fact that he had 
developed a fever, he was put to bed by his physician; that, from that time 
until his death, he had a high fever and lost weight; that, toward the end, his 
mouth, lips, and tongue became swollen, dry, and black, and his lips cracked 
and he suffered from diarrhea, passing substance having the appearance of blood 
and swellings intermittently appeared and disappeared in the region of his 


abdomen and, just before his death, he became delirious from his fever; and 
that all of the symptoms, conditions, and manifestations thus noted appear in 
the regular course of typhoid fever. 

2. The plaintiff contends that the physical symptoms and conditions noted 
were bodily injuries and that they were effected solely through external, vio- 
lent, and accidental means within the meaning of the provisions of the policy 
and that the typhoid fever was merely a manifestation of such injuries. She 


argues (1) that the typhoid germs were an external means; (2) that they were 


violent means, producing death; (3) that the taking of the typhoid germs into 
the insured’s body and system was accidental in that it was unintentional an 
that therefore the first requirement of the policy—that- the death must be the 
result of bodily injuries effected solely through external, violent, and accidental 
means—is fully met by the facts shown in the record; (4) that there is no 


difference between accidentally taking poisonous, germs into the system by 
drinking water and accidentally taking germs into the system by eating food; 
and (5) that violence causing bodily injury is not necessarily limited to physical 
force, but the accidental introduction into the body of a foreign substance 


which causes death or external bodily injury and suffering is violence within 
the meaning of the provisions of the policy im suit, as much as if the violence 
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had been a blow, citing Christ v. Pacific Mutual Life Insurance Company, 312 
Ill. 525, 144 N.E. 161, 35 A.L.R. 730. Such we conceive to be true. 

3. If it be conceded, which it must, that the admitted facts in the record 
justify the conclusion that the death of the insured was the result of external 
means which were violent, the question remains whether or not such means 
were accidental. Whether or not they were depends on the meaning of the 
term “accidental” used in policies of this character when applied to the admitted 
facts in the record. 

It is in effect contended by the defendant that the insured having voluntarily 
drunk the water through which the typhoid germs were taken into his system, 
the taking of such germs was not accidental; that he intended to drink the 
water and must have intended to drink the germs therein; that there is no 
showing that the well from which the water was taken became polluted with 
such germs by any slip, mishap, jor accident; that it had been unused for a long 
time; that water from such well was voluntarily selected by the insured for 
drinking purposes when he could have used other water; and that there was 
no slip or mishap which caused him to select the water from the old well, 
drunk by him, and the mere fact that he was unaware that such water was 
polluted and did not intentionally drink the same with the germs therein but 
unintentionally drank such germs is not sufficient to show an accidental drink- 


ing of the same. 

It is contended, however, by the plaintiff that, while the insured. may 
have voluntarily drunk the water, he did not voluntarily drink the germs 
or voluntarily take them into his system; that, while he was aware that he 
was drinking the water and drank it intentionally, he was not aware of the 
presence of the germs therein and cannot therefore be held to have voluntarily 
taken the germs into his system; and that, as to the insured, that he did take 
the germs into his system was a mishap and‘an accident within the meaning 
of the terms of the policy. 


|1] There is a distinction to be made between the result of a cause as to 
whether or not the result is accidental and whether or not the cause itself is 
accidental. The result does not determine the matter unless intended. The 
cause itself is not to be held accidental from the mere fact that the result is 
accidental or is such as not to have been foreseen or expected. Caldwell v. 
Travelers’ Ins. Co., 305 Mo. 619, 267 S.W. 907, 39 A.L.R. 56. 

[2] The rule is that, where a result is produced by means unexpected, 
wintended, and unanticipated, it is accidental; but, if the act and result pro- 


duced are exactly the intention of the actor, it is not accidental. Lovelace v. 
Travelers’ Protective Ass’n of America, 126 Mo. 104, 28 S.W. 877, 30 L.R.A. 
209, 47 Am.St.Rep. 638. Caldwell v. Travelers’ Ins. Co., supra. 

[3] How then stands the matter when such rule is applied to the admitted 
facts of this case? That the insured intentionally drank the water is admitted, 
and that there was nothing in the nature of a mishap in the mere drinking of 


the same. However, it is not admitted that he intended to drink the poisonous 
typhoid germs therein and take them into his system; it is admitted to the 
contrary. It is stipulated that he was unaware of the presence of the typhoid 
germs, and it therefore follows that he did not intend to drink such germs but 
only intended to drink the water. That he drank the germs was a mishap and 
amere accident as to him. The means of his injury—the germs in the water— 
were unexpected, unintended, and unanticipated. The mere drinking of the 
water was not the cause that produced the result. The drinking of the germs 


which were in the water—of the presence of which the insured was unaware— 


was the means which produced his fever. If the insured had been aware of the 
presence of such germs in the water, the result following might have been antic- 
ipated; but, being unaware of their presence, he is not to be charged with the 
result following upon the drinking of the water. 

The defendant relies upon the case of Caldwell v. Travelers’ Ins. Co., supra, 
as upholding its contention that—the drinking of the water being intentional— 


the insured’s injuries were not accidental. That case was cited and considered 


by this court in the case of Cameron v. Massachusetts Protective Ass'n, 220 


Mo.App. 780, 275 S. W. 988, on the same exact point as is here under consideration. 
In the Cameron Case, 220 Mo.App. 780, 275 S.W. 988, loc. cit. 991, this court 


quoted from the opinion in the Caldwell Case what was said in that case in dis- 
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cussing the case of Lewis v. Ocean Accident & Guarantee Corp., 224 N.Y. 18, 120 
N.E. 56, 7 A.L.R. 1129, as follows: “Insured died from infection, caused by 


puncture of a pimple. The opinion apparently considered the unexpected and 
unforeseen result as equivalent to accidental means and the mere fact of the 
puncture was held to be an accident, and the case lends some support to the 
contention of plaintiff in the case at bar. However, the introduction of germs 
by reason of the puncture could well have been regarded as accidental means, 
even though the puncture was intentional.” Again, the Cameron Case, 220 Mo. 
App. 780, 275 S.W. 988, loc. cit. 992, quotes from the Caldwell Case what was 
said in that case in discussing the case of Nax v. Travelers’ Ins. Co. (C.C.) 130 
F. 985: “Insured died from blood poisoning following a self-inflicted knife cut 
while trimming a corn. In six lines the court held the injury was accidental, 
citing and relying on Western Commercial Travelers’ Ass’n vy. Smith, 85 F.[401], 
405 (29 C.C.A. 223, 40 L.R.A. 653). There was no discussion of the accidental 
result of an intentional act. In the Smith Case insured suffered an abrasion of 
the skin from wearing new shoes. It was there held that the abrasion was unin- 
tentional and therefore accidental. It would seem to have been a question for 
the jury whether Nax intended to cut deeply enough to injure his toe, and, if 
not, it was plainly a mishap.” 

And so in this case, even though the act of the insured in drinking the water 
was intentional, the introduction of typhoid germs—of the presence of which 
in the water he drank he was unaware—could well have been regarded as a 
mishap or as accidental means. 

The Caldwell Case is not an authority for the defendant but, to the con- 
trary, is one against contention. 

4. The defendant contends further that the symptoms manifested by the 
insured and his condition as shown by the admitted facts relied on by the plain- 
tiff as bodily injuries were not the proxtmate cause of the insured’s death, but 
that they were the sole and direct result of the typhoid fever of which the 
insured died—in other words, that they were merely manifestations of the fever 
which was the proximate cause of his death. But such contention does not 
meet the question in this case; for, if the fever itself followed as a consequence 
of the taking of the germs into his system by the insured, it is immaterial that 
such symptoms were manifestations of the fever. They were also manifestations 
of the injury. 

It is true that bodily injury as a proximate cause of death is a necessary 
element to be found and that, where disease follows such an injury and death 
ensues therefrom, such disease must be the proximate result of such injury. 
There was a bodily injury to the insured occasioned by his unintentional and 
therefore accidental drinking of the typhoid germs and his taking of them into 
his system. That the fever from which he died followed as a natural result 
from such injury is a matter to be fairly inferred from the admitted facts. 

5. It is contended further that the symptoms and manifestations of injury 
did not at once become apparent upon the taking of the germs into his system 
by the insured and did not become so until later; that, therefore, they are not 
to be considered as a result of any injury effected solely by external or violent 
means within the meaning of the policy, but are to be considered merely as 
by-products of the typhoid fever; and that the insured did not die as a result 
of cracked lips but as a result of fever. 

In such contention, the defendant overlooks the fact that the typhoid fever 
followed as the result of the plaintiff’s injury upon the taking of the germs into 
his system which later manifested itself through his condition and symptoms. 
It was not necessary that it be immediately manifested upon the exterior. 

6. The defendant contends that the insured’s injury was not external but was 
internal, resulting solely from the mixture of food and drink containing the germs 
in the alimentary canal producing and developing typhoid fever in its natural 
course. 

In such contention, it overlooks the fact that the germs were external and 
violent and came from the outside into the alimentary canal of the insured under 
circumstances which were accidental and that, as a result of the germs coming 
into the insured’s alimentary canal, the typhoid fever developed .as incident to 
such accident. 

All such contentions are ruled against the defendant. 
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In the case of O’Connor v, Columbian National Life Insurance Company, 208 
Mo.App. 46, 232 S.W, 218, the insured ate poisonous ice cream. It set up a condi- 


tion commonly known as ptomaine poisoning, from which he died. The policy in 
that case provided for the payment of the sum mentioned therein if the deceased 
died of injuries effected directly and independently of all other causes erems 
accidental means. It was there held (loc. cit. 57 of 208 Mo.App., 232 S.W. 218, 
221): “It would make no difference whether the ptomaine poison was in the 
ice cream, which deceased ate, or in the meat, peas, or other substance; if he 
took it into his stomach with any of the food products mentioned in the evidence 
and as a result died therefrom, it would be accidental poisoning, and the defendant 
would be liable.” 

In the case of Christ v. Pacific Mut. Life Ins. Co., supra, the insured, a rail- 
road employee, drank water from pipes intended to carry drinking water, which 
in fact conveyed polluted water to the faucet by means of a defective valve intended 
to keep polluted water separate from the drinking water, with the result that the 
insured became ill of typhoid fever and died. In a rather exhaustive opinion, the 
court recites numerous authorities. On page 529 of 312 Ill, 144 N.E. 161, 162, 
35 A.L.R. 730, the court said: “A death by typhoid fever cannot be regarded as 
accidental unless it appears that the disease itself was occasioned by accidental 
means. The means by which disease is acquired being the entrance of the typhoid 
bacilli into the system, if the means of such entrance are accidental the resulting 
typhoid fever and its fatal effect may also be said to be accidental.” On pages 
533 and 534 of 312 Ill, 144 N.E. 161, 164, 35 A.L.R. 730, the court further said: 
“Typhoid fever is always a disease, but it does not follow, as is argued for the 
plaintiff in error, that the manner in which the disease is contracted is immaterial, 
or * * * that there was no bodily injury. Disease causes bodily injury when 
it prevents the organs of the body from performing their functions and finally 
produces death. An accident causing a disease which produces these results is 
the proximate cause of these results. Death from blood poisoning following an 
accident is the direct or proximate result of the accident.” 

The opinion in the Christ Case cites with approval the case of United States 
Mutual Accident Ass’n v. Barry, 131 U.S. 100, 9 S.Ct. 755, 33 L.Ed. 60, as follows 
(loc. cit. 530 of 312 Ill. 144 N.E. 161, 162, 35 A.L.R. 730): “ * * * if a result is 
such as follows from ordinary means, voluntarily employed, in a not unusual 
or unexpected way, it cannot be called a result effected by accidental means; but 
that if, in the act which precedes the injury, something unforeseen, unexpected, 
unusual occurs which produces the injury, then the injury has resulted through 
accidental means.” 

In the case at bar, the act preceding the injury—that of drinking typhoid germs 
—was unforeseen and unexpected. 

In the case of Buel v. Kansas City Life Ins. Co., 32 N.M. 34, 250 P. 635, 636, 
52 A.L.R. 367, the insured’s death resulted from milk sickness, contracted from 
drinking milk from cows which had grazed on goldenrod. The evidence showed 
that milk sickness was an infectious disease and often fatal. ‘The deceased inten- 
tionally drank the milk hut did not know that it was contaminated with this 
disease germ. The court held that the death resulted from accidental means within 
the provisions of the policy which provided for payment for death through “exter- 
nal, violent and accidental cause,” even though such cause be considered an infec- 
tious disease produced by a known bacillus. 


_ In the case of Zurich General Accident & Liability Ins. Co., Limited, of 
Zurich, Switzerland y. Flickinger (C.C.A.) 33 F.(2d) 853, 68 A.L.R. 161 the 
insured intentionally drank intoxicating liquor, not knowing it contained wood 
alcohol, causing his death. The policy provided for the payment for accidental 
death “resulting from bodily injuries, directly and independently of all other 
causes, through accidental means.” The court said: “Insured intended * * * to 
drink the cocktails which he did drink * * * but he did not intend to drink poison- 
ous wood alcohol, and did not know that wood alcohol was contained in what he 
was drinking. The case falls squarely, therefore, within the oft-quoted rule laid 
down by Mr. Justice Blatchford in * * * U. S. Mutual Acicdent Ass’n v. Barry, 
131 U.S. 100, 9 S.Ct. 755, 759, 33 L.Ed. 60, * * * the thing which was ‘unforeseen, 
unexpected or unusual’ therein was the fact that it contained wood alcohol,” 
(loc. cit. 854 or 33 F.(2d), 68 A.L.R. 161). 

In Woods vy. Provident Life & Accident Ins. Co. of Chattanooga, 240 Ky. 
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398, 42 S.W.(2d) 499, 500, the insured intentionally drank a fluid which he thought 
to be extract of Jamaica ginger, prepared according to an approved formula, not 
knowing it contained a foreign substance which would cause paralysis. The policy 
contained the usual clause insuring against accident by “violent, external and 
accidental means,” and also provided that it did not cover “if injuries resulted 
from the intentional act of assured.” The Court of Appeals of Kentucky upheld 
recovery on the ground that the drinking of this foreign substance in the Jamaica 
ginger was “external, violent and accidental.” 

In Cameron v. Massachusetts Protective Association, supra, appealed to this 
court, the action was on an accident insurance policy to recover for the death 
of the insured therein. The facts show that the insured had on his left forearm 
a small pimple, about the size of a lead pencil rubber. This pimple seems to 
have been cut and, as a result thereof, inflamed. The cut on the top of the pimple 
had apparently been made by sticking a knife or other sharp instrument therein 
to a depth of approximately one-sixteenth of an inch. As a result of said pimple 
and the laceration thereof, blood poisoning set up; and pneumonia in the lower 
right lobe of the lung followed. In the opinion of physicians, the insured received 
an infection through the cut on his left forearm from an anaerobic germ (a 
virulent poisonous germ) which gained entrance into the system of the insured 
through the break in the skin on the pimple. The policy provided against loss 
resulting from bodily injuries inflicted directly and independently of all other 
causes by accidental means and due solely to external, violent, and involuntary 
causes, leaving visible marks upon the body. The policy also provided that it 
did not cover death due to disease, whether acquired accidentally or otherwise. 
A judgment for the plaintiff in the circuit court was upheld. It was also held 
that the introduction of the germs into the body of the insured unintentionally 
was accidental within the terms of the policy and that, while the insured might have 
intentionally cut the wound with the sharp instrument, he was unaware that the 
instrument was poisoned and had no reason to suppose that its use would result 
in an infection. Blood poison and pneumonia were the results. 

In the Cameron Case, supra, 220 Mo.App. 780, 275 S.W. 988, loc. cit. 992, 
the following from Lewis v. Iowa State Traveling Men’s Ass’n (D.C.) 248 F. 602, 
was approvingly quoted: “It cannot be assumed that the deceased knew that the 
cocci were upon the pin. There is no basis for the assumption that the deceased 
intentionally infected his lip. He did the act, which, as a matter of common knowl- 
edge, thousands do every year—he used a pin which he had at hand to open a 
pimple. I suppose it would be safe to say, as a matter of common knowledge, 
that not once in a thousand times does such use of a pin, even when no effort 
to sterilize is made, result in infection.” 

And so in this case, there is no assumption, or facts upon which to base such 
assumption, that the insured intentionally drank the typhoid germs and thereby 
inflicted injury upon himself. His death occurred within ninety days after the 
admitted time within which he drank the water containing such germs. Such 
germs were the means of his injury. They were external and violent and, within 
the rule of law applicable, accidental. 

In the Cameron Case, supra, the puncturing of the pimple was doubtless inten- 
tional; but, in the absence of knowledge that the instrument with which it was 
punctured was infected, it was held that the insured had not intentionally inflicted 
‘injury upon himself but had done so accidentally. 

[4, 5] 7. It is contended, however, by the defendant that no contusion or 
wound was visible as a result of the insured’s injury through such means upon the 
exterior of his body, necessary to have been in order to bring such injuries and 
the insured’s resulting death within the provisions of the policy. However, the 
terms “contusion” and “wound” are variously applied. The admitted facts in the 
record show that, following the absorption of the typhoid germs by the insured, 
he lost color, became thin and emaciated, and lost weight; that his mouth, lips, 
and tongue became swollen, dry, and black; that his lips cracked; that he suffered 
from diarrhea; that he passed substance that had the appearance of blood; that 
swellings developed and disapppeared intermittently in the region of his abdomen; 
and that, before his death, he became delirious. It is insisted by the plaintiff that 
these symptoms or manifestations were sufficient to bring the insured’s injuries 
within the provisions of the policy in question. ; 

In 1 Bouv. Law Dictionary, Rawle’s Third Revision, p. 667, “contusion” 1s 
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defined as follows: “In Medical Jurisprudence. An injury or lesion * * * which 
presents no loss of sttbstance and no appparent wound.” 

In Black’s Law Dictionary, “lesion” is defined as follows: “Damage; injury; 
detriment.” 

In the case of People v. Durand, 307 Ill. 611, 139 N.E. 78, loc. cit. 83, a “lesion” 
is defined as follows: “In law the word [“wounds”] means any lesion of the 
body, and the correct definition of a lesion is a hurt, loss, or injury.” 

In Black’s Dictionary, “contusion” is defined as follows: “In Medical Juris- 
prudence. A bruise; an injury to any external part of the body by the impact 
of a fall or the blow of a blunt instrument without laceration of the flesh, and 
either with or without a tearing of the skin but in the former case it is more 
properly called a ‘confused wound.’” 

Restrictive clauses, such as the one in question, where ambiguous, are as a 
rule construed in favor of the insured and should be. Heald v. AStna Life Ins. 
Co. of Hartford, Conn. (Mo.Sup.) 104 S.W.(2d) 379. 

In Thayer v. Standard Life & Accident Ins. Co., 68 N.H. 577, 41 A. 182, it 
is said that discoloration of the arm and shoulder satisfies the provision of an 
accident policy requiring that there must be visible marks on the body. 

In Horsfall v. Pacific Mutual Life Ins. Co., 32 Wash. 132, 72 P. 1028, 63 
L.R.A. 425, 98 Am.St.Rep. 846, it is held that pallor and sickness of the deceased 
with bluish color of the skin which was previously ruddy were visible external 
marks within the meaning of the insurance policy. 

In Thompson vy. Loyal Protective Ass’n, 167 Mich. 31, 132 N.W. 554, the 
policy provided that liability did not attach except for accidental injuries leaving 
a wound on the exterior of the body visible to the naked eye. The court said 
that “wound,” “within the meaning of an accident policy requiring that injury 
be the result of external, violent, and accidental means leaving wounds visible 
to the naked eye, means injuries of every kind which affect the body, including 
bruises, contusions, fractures, luxations, etc., or any lesion of the body. 

In Robinson vy. Masonic Protective Ass’n, 87 Vt. 138, 88 A. 531, 47 L.R.A. 
(N.S.) 924, the court held that the word “wound” as used in the policy of insur- 
ance insuring against accidental injuries leaving marks of a wound is to be given 
its legal definition as any lesion, rather than its surgical meaning. The legal defini- 
tion includes bruises, contusions, fractures, discolorations, and the like. 

In the case of Mutual Life Insurance Company of New York vy. Schenkat 
(C.C.A.) 62 F.(2d) 236, the policy of insurance provided for indemnity for acci- 
dental injury by external, violent, and accidental means and further provided: 
“** * of which (injury) * * * there is evidence by a visible contusion or wound 
on the exterior of the body.” The assured took by mistake a poison. He exhib- 
ited practically the same symptoms as the insured in the case at bar exhibited. He 
became violently ill, nauseated, vomited blood; his body became poisoned and 
discolored; his abdomen became rigid; and paralysis appeared. The court held 
that the symptoms above narrated were sufficient to bring the accident within the 
terms of the policy permitting recovery. 

In Webster’s New International Dictionary, Second Edition, Unabridged, a 
“wound” is defined to be “An injury to the body of a person or animal, esp. one 
caused by violence, by which the continuity of the covering, as skin, mucous 
membrane, or conjunctiva, is broken.” Another definition given is “Any solution 
of the natural continuity of a tissue of the body.” Among the definitions given 
the term “solution” in the connection used is found “A breaking up or dispersion; 
disintegration.” 

In this case, the facts are even stronger than in the case last cited (Mutual 
Life Insurance Company of New York v. Schenkat). The breaking of the flesh 
—such as cracked lips in this case—is, under the authorities cited, a wound or 
contusion within the meaning of the policy. 


From the definitions given and the manner in which such terms are applied 
in policies of this character by the courts, we are of the opinion that the facts 
of this case bring it within the second requirement of the policy, which is as 
og ey “Of which injuries there is visible contusion or wound on the exterior 
of the body.” 


It is true that the quoted cases were actions on policies requiring the injuries 
effected to include some “visible mark or external signs upon the body”; and 
discoloration, pallor, emaciation, paleness, sweat, appearance of pain, etc., were 
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held to answer such requirement, but they are, nevertheless, instructive. However, 
the cracked lips of the insured in this case do bring it within the requirements 
of such provision if they are to be considered as bodily injuries effected by external 
and violent means rather than as injuries resulting from disease. 

[6-8] 8. It is admitted in the record that the insured died solely because of 
typhoid fever. It is contended by the defendant that such admission is decisive 
of this case and brings it within the exceptions to the coverage clause of the 
policy, excluding any liability on the defendant’s part for the death of the insured 
from disease in any form, and that typhoid fever is a disease and, not only 
so, but is a specific, infectious disease and cannot be contracted through a bruise 
or wound. It insists that the policy sued on is not a health policy. That is true. 
However, it is an accident policy; and, while it does not cover death from disease 
which may have originated or been produced or caused in some manner other 
than from an accident, it does cover disease which is the result of an accident or 
which is produced or effected by such accident or follows as an incident to such 
accident. Christ v. Pacific Mut. Life Ins. Co., supra. Many cases are to the same 
effect with the Christ Case. The provisions of the policy should not be so strictly 
construed in favor of the defendant, who wrote it, as to defeat the object for 
which it was taken out, that of insurance against accident. James vy. U. S. Casualty 
Co., 113 Mo.App. 622, 88 S.W. 125. It is not contended that the typhoid fever with 
which insured died was a pre-existing disease at the time that he first drank 
the water and accidentally took the typhoid germs with which it was polluted into 
his system. 

The weight of the authority is to the effect that a disease which follows and 
is an incident of an accident does not defeat recovery for accidental death, even 
though the disease may be the direct cause of his death. * 

In the case of Cameron v. Massachusetts Protective Ass'n, supra, the policy 
involved contained a provision that the policy did not cover death due to “disease 
whether acquired accidentally or otherwise.” Such clause was of a more restric- 
tive character than the clause under consideration in the policy in the suit at bar. 
The clause in the instant case, it will be noticed, does not in express terms single 
out and exclude death from disease resulting accidentally, as in the Cameron 
Case. It does, however, exclude death from disease in any form, which would 
include accidental death from a disease. In the Cameron Case, the insured had 
a small sore or pimple on his forearm which he intentionally opened with a 
knife. This knife was contaminated with pneumonia germs, which germs passed 
into his body through the opening made; and he died of pneumonia. It was 
contended by the defendant that pneumonia was a disease and that the exclusion 
clause applied. Upon appeal to this court, a judgment for the beneficiary in the 
circuit court was affirmed. It was held in that case that the construction to be 
given to the exclusion clause found in the policy therein was that the insurer 
was not to be liable for death due to disease acquired accidentally save through 
“bodily injuries” effected directly and independently of all other causes by acci- 
dental means and due solely to external, violent, and involuntary causes and leav- 
ing visible marks upon the body and that, giving such clause such construction, 
the facts of that case did not bring it within the exception of such clause. Sum- 
mers v. Fidelity Mut. Aid Ass’n, 84 Mo.App. 605; Rorabaugh yv. Great Eastern 
Casualty Co., 117 Wash. 7, 200 P. 587. 

9. And so, in this case, the exclusion clause under consideration must be given 
the same construction as that given the exclusion clause in the Cameron Case. 

So construed, do the admitted facts of this case bring it within the coverage 
clause of the policy; or does it fall, by reason of such facts, within the exceptions 
of the exclusion clause? The defendant rightfully contends that the policy only 
covers accidental death resulting from bodily injuries effected solely by external, 
violent, and accidental means. The agency causing the accident—the germs—was 
external. Injury by violence resulted. Some phases of the injury were visible on 
the exterior of the body, as the cracked lips. The taking of the germs was acci- 
dental. It must therefore be held that the admitted facts bring this case within 
the coverage clause and that it does not fall within the exceptions of the exclusion 
clause and that the defendant is liable. 

We have examined the authorities cited by both the plaintiff and the defendant 
in their respective briefs. The weight of authority is in favor of the contentions 
made by the plaintiff. It follows that the plaintiff was entitled to judgment upon 
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the facts stated in the defendant’s amended answer; that such facts precluded any 
defense set up; and that the trial court erred in overruling her demurrer to such 
answer. 

The judgment is reversed, and the cause is remanded. 

All concur. 


SHAPIRO v. JOHN HANCOCK MUT. LIFE INS. CO. No. 18927. 
Kansas City Court of Appeals. Missouri. June 14, 1937. 
Rehearing Denied July 7, 1937. 
107 Southwestern Reporter (2d) 829. 
1. CONSIDERATION. 

A service mortuary benefit certificate issued to insurer’s agent, which certificate 
was in writing made, signed, and delivered by insurer, imported consideration (Mo. 
St.Ann. § 2958, p. 1824). 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

2. CONSIDERATION. 

If service mortuary benefit certificate issued by insurer to its agent was a gift, 
having been fully executed, certificate passed title (Mo.St.Ann. § 2958, p. 1824). 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

3. CONSIDERATION. 

The provision in service mortuary benefit certificate issued by insurer to its 
agent that certificate was given as recognition of continuous and faithful service 
was sufficient to imply a consideration (Mo.St.Ann. § 2958, p. 1824). 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

5. BURDEN OF PROOF. 

In action on service mortuary benefit certificate issued by insurer to its agent, 
which certificate recited that it was given as recognition of continuous and faithful 
ser) insurer could not present defense of nudum pactum (Mo.St.Ann. § 2958, 
D. ; 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

6. BURDEN OF PROOF. 

In action on service mortuary benefit certificate which limited obligation to 
death while in service of insurer, plaintiff had burden to make proof to meet such 
requirement. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

8. ADMISSION. 

In action on service mortuary benefit certificate, insurer’s admission of record 
to effect that plan of insurance was in effect at time insured died did not constitute 
an admission that certificate was in full force and effect, where correspondence 
between home office and district manager of insurer presented an admission of 
continuous service up to over a month prior to insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

9, AGENCY. 

The correspondence between home office and local office of insurer was not 
conclusive as to beneficiary of service mortuary benefit certificate issued to insurer’s 
agent, as to whether agent was in employ of insurer at time of his death. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

10. EMPLOYMENT. 

In action on service mortuary benefit certificate issued by insurer to its agent, 
which certificate was issued to agents in service of insurer for over one year, evi- 
dence that agent had given continuous faithful service for over one year, and that 
he collapsed in line of duty and his illness was thereafter continuous up to time 
of his death, made case for jury whether agent died while in service of insurer. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

ll, SERVICE. 

In action on service mortuary benefit certificate, covering insurer’s agent while 
in service of insurer, instruction predicating recovery if agent never recovered from 
illness to return to his regular duties was not erroneous on ground that “service” 
extended to employees who were in active service, since “service” applies not only 
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to duty already done and being done, but also to required duty, and insurer's 
letter conceded “continuous service” while insured was on sick leave. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

13. SERVICE. sd 

An instruction that, if insurer executed service mortuary benefit certificate to its 
agent if he should die while in service of insurer, and that certificate was continued 
in full force, during which time agent was actively engaged, and while so engaged 
was taken ill, from which illness he never recovered, beneficiary could recover, was 
proper. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

15. SERVICE. 

In action on service mortuary benefit certificate ‘Which was payable while 
insured was in service of insurer, instruction that, if insured was not in service of 
insurer on date of his death, verdict should be for insurer, was properly refused. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

16. EMPLOYMENT, TERMINATION. 

In action on service mortuary benefit certificate, instructions which were drawn 
upon theory that insurer could terminate employment at will under any and all con- 
ditions, and thereby terminate benefits, were properly refused as based on insurer's 
erroneous theory that, if its faithful servant was, while in line of duty, stricken with 
fatal malady, insurer could arbitrarily terminate employment before death and 
thereby defeat benefits. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

18. CONSIDERATION. 

In action on service mortuary benefit certificate issued by insurer to its agent, 
refusal to permit general manager to testify that agent neither paid cash nor had 
money deducted from his salary for benefits was not reversible error, where 
beneficiary did not contend that any consideration other than faithful services was 
paid (Mo.St.Ann. § 2958, p. 1824). 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

Appeal from Circuit Court, Jackson County; Albert A. Ridge, Judge. 

Action by Eva M. Shapiro against the John Hancock Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

* Affirmed. 

Roy P. Swanson, and George L. Gisler, both of Kansas City, for appellant. 

Albert F. Hillix and Elmer B. Hodges, both of Kansas City, for respondent. 

SHAIN, Presiding Judge. 

In this action the plaintiff seeks to recover upon a $1,000 service mortuary 
benefit issued to Harry C. Shapiro on October 28, 1929, by the defendant. The 
plaintiff is the wife and designated beneficiary. 

Harry C. Shapiro died July 10, 1931, and the plaintiff alleges that her husband 
was in the continuous employment of defendant from the time the benefit cer- 
tificate was issued until death. 

The plaintiff alleges that said certificate was delivered to said Harry C. Shapiro 
by defendant as a bonus or extra compensation in consideration of his continuous 
and faithful service as an employee for one year, and as an inducement for con- 
tinuous and faithful performance as an employee in the future; that said certificate 
was given in addition and supplementary to the employment contract between said 
parties. Said employee accepted said certificate and complied with its terms and 
conditions up to the time of his death, relying on same as a binding contract of 
insurance. 

The plaintiff alleges vexatious delay and asks for judgment for $1,000, for 10 
per cent. penalty, and reasonable attorney fees and costs. 

The defendant, answering, makes admission as to incorporation and admits that 
on October 28, 1929, Harry C. Shapiro was in its employ as a soliciting agent. 
Defendant further admits the issuance and delivery of the certificate in issue. 

Defendant further pleaded as follows: 

“Defendant further states that said service mortuary benefit was never at 
time in force and effect on the life of said Harry C. Shapiro; that said Harry ©. 
Shapiro did not die while in the service of the Company as provided in said service 
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mortuary benefit; that his service with the Company had been discontinued long 
prior to the date of his death; that said Harry C. Shapiro had not complied in any 
respect with the terms and provisions of said service mortuary benefit plan, and 
defendant was not at any time and is not now liable for any sum whatsoever to 
plaintiff or any other person by reason or in any way connected with the said service 
mortuary benefit. 

“Further answering, defendant denies each and every allegation in plaintiff's 
petition contained.” 

Trial was by jury, and verdict was for the plaintiff in the sum of $1,000. Judg- 
ment was so entered and defendant has appealed. We will continue to refer to 
respondent as plaintiff and appellant as defendant. 

Opinion. 

Defendant’s first claim of error is as follows: 

“The trial court erred in refusing to give defendant’s requested instruction ‘B’ 
at the close of the whole case, such instruction being in the nature of a demurrer to 
the evidence (113), for the reasons: 

“a, There was no consideration for the ‘Service Mortuary Benefit.’ 

“bh. The evidence affirmatively showed that Mr. Shapiro did not die while in 
the service of defendant.” 

The defendant claims that the certificate issued by it is nudum pactum and cites 
Lingenfelder vy. Wainwright Brewing Co., 103 Mo. 578, 595, 15 S.W. 844. In that 
case a party having a contract with the defendant at stipulated price took advantage 
of a situation and demanded and received an oral contract for additional pay 
in excess of what his contract called for. 

Defendant cites other cases wherein like situation is presented. The principle 
presented in such class of cases is not herein involved. 

{1] The instrument herein is in writing made, signed, and delivered by 
defendant and therefore imports consideration. R.S.Mo.1929, § 2958 (Mo.St.Ann. 
§ 2058, p. 1824). 

{2] If even the certificate be considered a gift, same was fully executed and 
passed title. 

[3] The certificate states that same is given as a recognition of continuous 
and faithful service. We conclude that such language is sufficient to imply a 
consideration. 

{4] Mere inadequacy does not excuse promisor to a fully executed contract. 
Cox v. A. P. Green Fire Brick Co. (Mo.App.) 75 S.W.(2d) 621. 

[5] The defense of nudum pactum, as presented in the case at bar, is incom- 
patible with reward for faithful service, inconsistent with the very meaning of 
insurance, and smacks of fraud on the faithful servant. Such defense, as applied 
to the facts in this case, we conclude is without merit. 

{6] The second ground upon which liability is denied is the allegation that Mr. 
Shapiro did not die while in defendant’s service. The certificate in plain language 
limits obligation to death while in the service of defendant, and the burden rests 
upon plaintiff to make proof to meet this requirement. 

[7] To determine as to this question, we must search the record and give to the 
plaintiff the benefit of any fact or circumstance in evidence, if any, that will sup- 
port the verdict of the jury and, if there is ambiguity by reason of the terms 
“employment” and “service,” same must be resolved most favorably to plaintiff. 

[8] The plaintiff makes contention that defendant’s admission of record to the 
effect that the plan of insurance was in effect at the time Mr. Shapiro died con- 
stitutes an admission that the contract in issue was in full force and effect. 

We conclude that plaintiff’s contention in this respect is not well founded. It is 
shown by the record that Mr. Shapiro had been on the sick list and there is shown 
in the record correspondence between the local management and the home office 
concerning the situation growing out of his illness. 

The first letter, as to date, is as follows: 


“John Hancock Mutual Life Insurance Company 
“Louis Niman 
‘District Manager, Kansas City, Mo. 
“(District No. 1) 
“April 3, 1931 
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“Mr, James W. Messenger 
“Asst. Supt. of Agencies. 
“Boston, Massachusetts 

“Dear Sir: 

“I am writing you with reference to our agent H. Shapiro, debit 9510. I am 
sorry to report that this man has taken sick again and at this time he is seriously 
ill in the hospital with pneumonia and upon his recovery his physician states he 
will not be able to return to work for at least two or three months. 

“IT would ask if it would be possible for you to grant Mr. Shapiro a leave of 
absence for three months, not discontinuing his continuous service record. This 
man started to work for us on November 7, 1928. For the year of 1929 he gave 
our company a record of $75.00 industrial increase with $28,000 Ordinary. In 1930 
this man made $50.00 increase and $12,000 Ordinary. 

“Would it be possible that upon this man’s return to service that he be permitted 
to return under his old contract of $20.00 per week collection salary? Also may I 
ask would this leave of absence, if granted, cancel his $1,000 of insurance that the 
Company gives to our employees after one year’s service? (Italics ours.) 

“I would want to start a new man on this debit for the week of April 13, with 
your permission. Awaiting your instructions, I am, 

“Very truly yours, 
“Tsigned] Louis Niman 
“LN :B District Manager.” 

The reply is as follows: 

“John Hancock Mutual Life Insurance Company . 
“Agency Department April 6, 1931. 
“Mr. Louis Niman 
“District Manager 
“Kansas City No. 1, Missouri. 

“Dear Sir: 

“This will acknowledge your letter of the 3rd instant and naturally we are very 
sorry to learn of the illness of your agent H. Shapiro, which necessitates his giving 
up his work temporarily. 

“In view of your recommendation the Department will authorize a leave of 
absence for a period of two months, the first two weeks of which you may pay 
compensation equal to his regular collection salary. 

“This action is somewhat unusual, but we are influenced to a great extent by the 
fine character of service he has rendered since he entered our employ. Mr. 
Shapiro, provided he returns within the time specified, will be given continuous 
service and, of course, restored to his present basis of compensation. 

“Yours very truly, 
“Tsigned] James W. Messenger 
“Asst. Supt. of Agencies.” 

The above presents an admission of continuous service up to something over a 
month prior to his death. This letter in effect admits that payment of weekly com- 
pensation to the employee is not necessarily a prerequisite to being in the service. 

After the termination of the above-stated extension, a further request was sent 
from the local office, to which the home office on June 9, 1931, replied and wherein 
the following appears: 

“While we would like very much to authorize a leave of absence in this case, 
nevertheless we could not do so in view of his short length of service, and still be 
consistent in our practice in handling similar cases. 

“You will, therefore, submit customary discontinuance notice and see that Mr. 
Shapiro is notified of the Company’s action. The question of his return to our 
employ on his recovery, under his old contract, may be taken up when he is ready 
to resume active service. 

“Very truly yours, 
“Tsigned] James W. Messenger 
“GVL Asst. Supt. of Agencies.” 

After the death of Mr. Shapiro, the home office made inquiry of the local 
management concerning the fact as to whether the instructions contained in the 
letter of June 9, 1931, as to notifying Mr. Shapiro, had been complied with. 

In reply to the above inquiry the following letter is shown: 
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“John Hancock Mutual Life Insurance Company 
“Louis Niman 
“District Manager, Kansas City, Mo. 
“(District No. 1.) 

“September 2, 1931 

“Mr. Thomas F. Temple 
“Superintendent of Agencies 
“Boston, Mass. 

“Dear Sir: 

“About June 13th, while Mr. Shapiro was convalescing, I informed him that 
his leave of absence had expired and that the company had terminated his employ- 
ment. I also informed him that when he was physically able to resume his work, 
I believed the Company would continue him on his old contract. 

“Very truly yours, 
“[signed] E. I. Tenebaum 
“Asst. District Manager.” 

[9] The correspondence between the home office and local office of defendant 
of course is not conclusive as to plaintiff. 

The question asked as to discontinuance of insurance, shown by italicized nor- 
tion of letter of April 3, 1931, is not shown to have been answered in any of the 
correspondence in evidence. 

The testimony of the plaintiff is to the effect that her husband was on his 
work for defendant in the early part of February, 1931, at which time Mr. Tene- 
baum, the district manager of defendant, came after her husband in the morning 
and brought him back in the evening. 

Concerning this period the plaintiff’s testimony is as follows: 

“OQ. When did he take sick again after that? A. He went out ro work in 
the morning, Sunday, and was called back on his debit and came back about four 
or five and he collapsed with a high fever and he also had chills and I called the 
doctor and we rushed him to the hospital that night and he stayed in the hospital 
until the eleventh of May and he was very, very sick and he had six blood transfu- 
sions given to him and the boys at the office were the donors. 

“Q. Well, and when he collapsed, as you say, had he been out on the work 
of collecting for the company? A. Yes, sir. I had to take his books from him. 
He had his books in his hands when he collapsed. 

“Q. Tell the jury whether or not that sickness continued up until the time of 
his death. A. Yes, sir.” 

While plaintiff was on the stand, the following question was asked and 
answered : 

“Q. (By Mr. Hull) Did you have a conversation with Mr. Tenebaum with 
reference to a leave of absence and with reference to him being directed to tell 
your husband that he was no longer with the company? A. About a month after 
Mr. Shapiro’s death I asked Mr. Tenebaum why this leave of absence business 
came up, why they waited until after he died to tell him about it. He said he 
had to because he wanted him to come back under the original debit and wanted 
him to come back under his management.” 

It will be noted that in letter of September 2, 1931, supra, the assistant district 
manager, Mr. Tenebaum, had written to the home office that he had notified Mr. 
Shapiro’s of termination of employment. 


In contradiction to the above, the plaintiff testified as follows: “A. I asked 
Mr. Tenebaum why the company hadn’t wanted to pay this mortuary benefit and 
he said it was because they had told him to give Mr. Shapiro a leave of absence 
and he didn’t do it. He didn’t want to tell Mr. Shapiro because he wanted Mr. 
Shapiro to come back on his debit again.” ; 

It appears that Mr. Tenebaum was the assistant manager under whom Mr. 
Shapiro worked. 


The plaintiff testified as follows concerning a conversation with Mr. Niman, 
district manager, had shortly before Mr. Shapiro’s death: 

“Q. Just tell the court and jury what the conversation was in that respect. 
A. Mr. Niman came up to me after I had talked to several of the boys and asked 
me how Mr. Shapiro was getting along and I told him he was ere, along very 
nicely and was going to get back to the office very soon. He said he was glad 


to hear of that because he wanted him to hurry back to his old job as soon as 
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he could and I told Mr. Niman that he had several good prospects and that he 
was waiting to quote them any prices until he had the new rates because they had 
changed and he wanted a new rate book before he quoted any prices and he said 


the new rate books weren't in and he would mail one to Mr, Shapiro when they 
came in and he was glad to hear that Mr. Shapiro was thinking about writing 
business up there and that he had several good prospects.” 


Plaintiff’s testimony is to the effect that she never knew anything about the 
leave of absence referred to in the letters that passed between the local and home 
offices until after Mr. Shapiro’s death, and her testimony is contradictory of the 
evidence that Mr. Shapiro even knew the facts of said subject or of said corre- 
spondence. : : : 

We conclude that we have outlined sufficient of the evidence. from which 


to determine the question raised by defendant's demurrer to the evidence. 

[10] The certificate in evidence shows that the benefit was given as a recogni- 
tion of continuous faithful service of over one year. The evidence is clearly to 
the effect that Mr. Shapiro had given continuous faithful service for over one 
year, and, as there is evidence to the effect that he collapsed in line of duty and 
his illness was thereafter continuous up to the time of his death, we conclude 
that such evidence alone is sufficient to entitle the case to go to the jury. We 
must assume that the defendant was honest and sincere in issuing its certificate 


as a reward for faithful services which had inured to its advantage and profit. 
To deprive of the benefits of such reward after the services have been rendered 
and benefits had by defendant, merely because the employee collapses in the 
performance of service and is spared the breath of life thereafter for such a 
length of time as to permit the employer to make a proclamation of discontinuance 
of employment, is contrary to principles of law and justice. 

We have not included in our outline of the evidence other facts and cir- 
cumstances in evidence than the direct and positive evidence stated as the prem- 
ises of our conclusion above stated. Much of this evidence is in corroboration 
of the conclusion reached and was so construed by us in reaching our conclusion. 
However, we have set forth the same in connection with other claims of error 
made by the defendant. 

Complaint is made as to plaintiff’s instruction No. 2. Defendant's specific 
grounds of objection are stated as follows: 

“I. The trial court erred in refusing to give defendant’s requested instruction 
‘B’ at the close of the whole case, such instruction being in the nature of a demur- 
rer to the evidence (113), for the reasons: 

“a. There was no consideration for the ‘Service Mortuary Benefit.’ 

“b. The Evidence affirmatively showed that Mr. Shapiro did not die while 
in the service of defendant. 

“II. The trial court erred in giving plaintiff’s requested instruction numbered 
Il (154) for the reasons: 

“a, It required no finding that Mr. Shapiro was in the service of defendant 
when he died. 

“b. The findings required by the instruction did not, as a matter of law, 
establish that Mr. Shapiro died while in the service of defendant. 

“c, It is not within the issues and pleadings in the case. 

“d. It purports to cover the entire case and directs a verdict for plaintiff, 
but entirely ignores the defense that there was no consideration for the Service 
Mortuary Benefit.” 

The instruction is as follows: “The Court instructs the jury, that, if you 
find and believe from the evidence, Harry C. Shapiro was employed by the defend- 
ant as one of its agents prior to 1929 and that, on or about October 29, 1929, 
defendant executed and delivered to said Harry C. Shapiro a Service Mortuary 
Benefit Contract or plan as described in the evidence, for One Thousand Dollars 
($1,000) in the event said Harry C. Shapiro should die while in the service of 
said defendant company, and that said Service Mortuary Benefit certificate was 
continued in full force and effect, if you so find, up to and including the year 1931; 
and if you further find and believe from the evidence that during a part of the 
year 1931, the said Harry C. Shapiro was actively engaged by the defendant 
and while so engaged and on or about the 23rd day of March, 1931, he was taken 
ill, from which illness he never recovered, if you so find; and if you further find 
and believe from the evidence that said Harry C. Shapiro never sufficiently recov- 
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ered from said illness to return to his regular duties for the defendant and died 
on July 10, 1931, from said illness, your verdict will be for the plaintiff and 


against the defendant, and you may assess her damages at the sum of One Thou- 
sand Dollars ($1,000), to which sum you may in your discretion add interest at 


the rate of six per cent (6%) per annum from July 10, 1931, to date.” 

{11] Defendant’s objection reverts back to a technical meaning of the word 
“service” when taken away from context of the certificate. According to defend- 
ant’s urged theory, it extended to the employees of its company a death benefit 
certificate for faithful service, which becomes voided because the employee in the 
act of dying ceased to be in its service. 

There is no merit in such contention. “Service” applies not only to duty 
already done and being done but also to required duty. The letter from the 
home office of April 6, 1931, concedes “continuous service” while Mr. Shapiro was 
on sick leave. his within itself refutes defendant’s urged narrow construction 
of the term “service.” 

Defendant cites under “A” Franklin v. Kansas City (Mo.App.) 260 S.W. 502. 
We find nothing in the cited opinion that even has the slightest bearing on the 
issue involved herein. 

As to specification “B” it is like unto “A.” 

|12) As to specification “C,” supra, defendant cites State v. Thompson, 337 
Mo. 328, 85 S.W.(2d) 594, a criminal case, and also cites other cases to the effect 
that instructions must be both within the pleadings and the evidence. No one 
would dispute the soundness of the authority cited. 

[13, 14] The defendant does not point out wherein the instruction violates 
the rule other than in its printed argument wherein a play is again made on the 
technical meaning of “service.” The instruction purports to and does cover the 
whole case and we conclude correctly, and, as the certificate in isuse imports 
consideration, a dispute as to the same is an affirmative defense and needs not to 
be incorporated in plaintiff’s instruction. 

[15] Complaint is made of refusal to give defendant’s asked instructions H, 
J, and K. Instruction H is as follows: “The Court instructs the jury, if you 
find and believe from the evidence that the said Harry C. Shapiro, mentioned in 
evidence, was not in the service of the defendant company on the date of his death, 
to-wit; July 10, 1931, then your verdict will be for the defendant.” 

The instruction is but another play upon the word “service” and was properly 
refused. 

[16] Instructions J and K are drawn upon the theory that the defendant could 
termmate employment at will under any and all conditions and thereby terminate 
the benefit. 

Defendant urges that said instructions should have been given because same 
presented defendant’s theory of the case. We must concede as much. However, 
defendant’s theory is that the contract is nudum pactum for want of consideration. 
According to defendant’s theory of the case, an employee after having given faith- 
ful service in the past and in present act of service is stricken with a fatal malady, 
then the fact that he lingers and is not directly on the job defeats the benefit for 
the reason that the dying employee is not in service at the time of death. 

Defendant’s theory of the case is that, if its faithful servant be, while in 
the line of duty, stricken with a fatal malady, it can, by prompt and arbitrary 
action, terminate the employment before death and. thereby defeat the benefit. 

It would appear that the trial court did not acquiesce in the defendant’s theory 
of the case and refused the instructions that would have recognized such theory 
as the law of the case. We conclude that the trial court was right. 

Complaint is made in a general way as to remarks of the court during trial 
of the case. From our examination of the record, we find no comment by the 
court that we consider reversible error. 


[17] Objection is made as to certain exhibits as to the official record of 
Mr. Shapiro’s employment. These exhibits are but self-serving in nature and 
we conclude there was no reversible error in refusing admission of same. 

[18] Complaint is made as to refusal to permit Mr. Niman, the general 
manager, to testify that Mr. Shapiro neither paid cash or had money deducted 
from his salary for the benefit. 

We conclude that the certificate sveaks for itself, and the plaintiff does not 
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contend that any consideration, other than faithful services, was paid. We see 
no reversible error in refusing the testimony. 

[19] Complaint is made of permitting plaintiff to testify as to certain con- 
versations had with Mr. Niman, district manager, on the ground that statements 
made by Niman were not binding upon the company. 

Defendant cites Shelton v. Wolf Cheese Co. (Mo.Sup.) 93 S.W.(2d) 947, 
Also cites Varas v. James Stewart & Co., 223 Mo.App. 385, 17 S.W.(2d) 651. 

When it be considered that Mr. Niman was a general agent of defendant and 
was talking about a matter in controversy concerning the very questions in contro- 
versy herein, it will be seen that the above citations and other citations given fail 
to support defendant's position. Further, defendant’s counsel had interrogated 
plaintiff as to the conversation with Mr. Niman. 

We conclude that it was not error to permit plaintiff to testify as to such 
conversation. 

We have gone through the record in this case and conclude that defendant 
had a fair trial and conclude that the judgment is manifestly for the right party. 

Judgment affirmed. 

All concur. 


HELM v. BEN HUR LIFE ASS’N. No. 18828. 
Kansas City Court of Appeals. Missouri. June 14, 1937. 
Rehearing Denied July 7, 1937. 
107 Southwestern Reporter (2d) 844. 
1. FRATERNAL. 

Where life policy was issued by insurer nominally known as a fraternal com- 
pany but which did business as an old line company, did not maintain a lodge 
system with ritualistic form of work or a representative form of government, and 
had not done so from time of issuance of policy, and which was not shown to 
have been admitted as a fraternal company under the laws of Missouri, and 
where amount of premiums and benefits were fixed and certain, and provision 
was made for cash values and nonforfeiture extended insurance, policy was an 
“old line policy” and governed by the laws relating thereto (Mo.St.Ann. § 6005, 
p. 4577). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

2. CONTRACT. 

Life policy issued in Missouri to a resident of Missouri, the premiums of 
which were to be paid to agents in Missouri, was a Missouri contract and gov- 
erned by Missouri laws, which were required to be read into policy. 

(For other cases, see Insurance, Dec. Dig. §§ 147[2], 152[3].) 

3. LIABILITY, ASSUMPTION OF. 

Insurance company which took over assets and liabilities of insurer on life 
policy and, without informing insured of contract, collected premium which it 
never offered to return, assumed liability created by policy. 

(For other cases, see Insurance, Dec. Dig. § 47.) 

4. ESTOPPEL. 


Insurance company, which took over assets and liabilities of insurer on life 
policy, collected premium which it did not offer to return, and thereafter 
informed insured, while concealing contract by which assets of insurer were 
taken over from insurer, that his policy was valueless although it then had a 
cash value above insurance company’s claimed lien and that it would not accept 
insured into the company, was estopped to set up terms of contract as a defense 
to action on policy, where insured died within time of extended insurance pro- 
vided for in policy. 

(For other cases, see Insurance, Dec. Dig. § 47.) 


Appeal from Circuit Court, Jackson County; Thomas J. Seehorn, Judge. 

Suit by Willie Bell Helm against the Ben Hur Life Association. Judgment 
for the plaintiff, and the dshoatont appeals. 

Affirmed. 

A. J. Stanley and Burns & White, all of Kansas City, for appellant. 

E. E. Naber and E. A. Harris, both of Kansas City, for respondent. 

Sperry, Commissioner. 
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Plaintiff sued defendant on a life insurance policy. Judgment was for plain- 
tiff, and defendant appeals. Defendant, in oral argument in this court, waived 
all assignments of error excepting the demurrer to the evidence. Therefore, no 
other point will be considered in this opinion. 

[1, 2] Sidney T. Cole, who will hereafter be known as insured, was issued 
a policy of life insurance as of date of September 1, 1930, by Loyal American 
Life Association, hereafter to be known as insurer. Plaintiff was named as 
beneficiary. The evidence shows that insurer, although nominally known as a 
fraternal company, actually did business as an old line life insurance company. 
It did not maintain a lodge*system with ritualistic form of work, or a repre- 
sentative form of government, and had not done so from the time this policy 
was issued; nor is there any pleading or evidence that it ever was admitted as 
a fraternal company under the laws of Missouri; and the amount of premiums 
were fixed and certain, as was the benefit, neither of which depended in whole 
or in part upon payment of similar sums by others so situated, and the policy 
provided cash values and nonforfeiture extended insurance. Therefore, we hold 
the policy to be an old line policy. Section 6005, R.S.Mo. 1929 (Mo.St.Ann. § 
6005, p. 4577); Aloe v. Fidelity Mut. Life Ass’n, 164 Mo. 675, loc. cit. 687, 55 
S.W. 993; Nastav v. Missouri Mut. Ass’n (Mo.App.) 47 S.W.(2d) 166, loc. cit. 
168. The policy was issued in Missouri to a resident of Missouri, and premiums 
were paid to agents in Missouri. It was, therefore, a Missouri contract and is 
governed by our laws. Ragsdale v. Brotherhood of Railroad Trainmen, 229 
Mo.App. 545, 80 S.W.(2d) 272, loc. cit. 278. And they are read into and incorpo- 
rated in the policy, including section 5741, R.S.Mo. 1929 (Mo.St.Ann. § 5741, p. 
4388). Cravens v. New York Life Ins. Co., 148 Mo. 583, loc. cit. 604, 50 S.W. 
519, 53 L.R.A. 305, 71 Am.St.Rep. 628. On July 14, 1934, defendant took over all of 
the assets and liabilities of insurer under a contract approved by the insurance 
departments of Illinois and Indiana, the exact terms of the contract not being 
material in the view we take of the case. On July 16, or thereabouts, defendant 
called the Kansas City district manager of insurer to its home office and told 
him of the merger, but did not tell him of the terms thereof. It also instructed 
him not to tell the policyholders of insurer about the merger, but to continue 
collecting premiums from them as usual until the defendant sent its special 
representative to this district to accompany insurer’s district manager to call on 
policyholders jointly, at which time policyholders would be told of the merger 
and steps would be taken to transfer them to defendant company. Pursuant to 
said instructions, insurer’s district manager called on insured on August 4, 1934, 
and collected the premium due on his policy for the month of August but did 
not tell him of the merger. On or about August 14, 1934, defendant’s special 
representative and the district manager of insurer called on insured and told 
him that the assets of the insurer had been wiped out and were gone and there 
was nothing left and that, because of insured’s impaired health, defendant would 
not accept him into its company. Defendant never gave insured any other notice 
of the merger nor did it ever offer to take him into its company, or advise him 
of his rights under the merger, nor tender him any return of any part of the 
reserve on his policy. Insured never took any steps to be transferred to defend- 
ant and never thereafter paid any premiums on the policy. He died June 30, 
1935, and plaintiff immediately notified defendant of his death and defendant's 
officers told her insured had no policy with it, and denied any liability whatever. 
Shortly thereafter plaintiff, through her attorney, wrote defendant’s home office 
reporting death of insured and demanding blanks for making proof thereof. 
Defendant wrote back an equivocal letter and refused to send the blanks. 
Plaintiff again wrote demanding such blanks and defendant answered, refusing 
to furnish same, and generously offering to permit plaintiff to make inquiry of 
the insurance departments of Illinois and Indiana in the event plaintiff felt 
she was not being treated fairly. 

The policy was kept in force and all premiums paid thereon for a period 
of four years, including the premium paid for the month of August, 1934. In 
this respect it was similar to the policy in Barthel v. Sovereign Camp (Mo.App.) 
93 S.W.(2d) 285, loc. cit. 288. It contained a nonforfeiture clause providing 
paid-up insurance for life, or paid-up extended insurance for the full amount 
of the policy, at the option of insured, if, at any time after it had been in effect 
for two years, insured should cease to pay premiums thereon. The first premium 
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falling due and remaining unpaid was that for the month of September, 1934, 
and at that time the reserve of the policy was sufficient to provide extended 
insurance for the full amount of the policy for two years and three hundred 
and twenty-seven days from September 1, 1934. Thus, but for the merger, the 
policy would have been kept alive until long after insured’s death. The policy 
provided that, in the event insured ceased paying premiums thereon and did not 
elect the manner of converting his policy, then the company would automatically 
apply the cash value of the policy to the payment of premiums as same fell due 
until the cash value thereof was so expended in full. 

[3, 4] The contract of insurance sued on is an ld line life policy. It plainly 
provided for extended insurance, and for cash surrender values. This was the 
situation July 14, 1934, when defendant, without notifying insured, took over 
this policy, assumed this obligation, and took possession of all the assets that 
supported insured’s policy. Fraudulently concealing the true state of affairs 
from insured, defendant told him his policy was valueless, although it then had 
a cash value over and above the so-called lien it claims to have established 
thereon without the knowledge or consent of insured. Knowing the true facts, 
defendant concealed them from insured and caused its agent to collect the 
August premium on this very policy and still retains this premium, together 
with the admitted surplus of assets over and above its so-called lien, which, even 
under defendant’s admission, was and is still due insured on account of this 
policy. Insurer was not in bankruptcy or under court order or supervision when 
defendant contracted to take over all of its assets and good will. The insurance 
department of the state of Missouri was not consulted. No one represented 
insured. Although some policvholders were accepted by defendant and issued 
new policies and given credit for some cash value on their old policies, insured 
was not among the favored to whom this opportunity was offered. Defendant 
suggests that it was but acting the part of a “good angel” in taking over a 
company that was about to go bankrupt. Its conduct toward this insured, and 
there were others similarly treated according to the record, is more like the con- 
duct of a wolf wearing sheep’s clothing. It took this policy, knowing its pro- 
visions, and therefore collected one premium, which it never offered to return. 
By so doing it assumed the entire liability created by the policy. By reason 
of its fraudulent conduct and concealment, it is estopped to set up in defense a 
contract, the terms of which were concealed from insured and the true situation 
designedly misrepresented to him. 

This case differs from the recent case of Spears v. Independent Order of 
Foresters, 107 S.W.(2d) 126, an opinion by this court, nlot yet published [in State 
Reports]. In that case the insured ratified the merger, surrendered his former 
policy, and took out a policy with defendant. He then failed to pay premiums 
and the policy lapsed long prior to his death. 


We think the case of Hall v. American Ins. Union (Mo.App.) 27 S.W.(2d) 
1076, is almost on all fours with the case at bar. In that case a merger was 
effected and no notice ever given to insured, who paid the defendant company 
his dues and assessments. Defendant pleaded that, by the terms of the merger, 
it did not assume all of the liabilities of its predecessor, just as it is contended 
here, and that plaintiff could not claim the benefits of the merger contract and, 
at the same time, refuse its burdens and limitations. But the court held that 
since insured received no rlotice of the merger, had never accepted its terms, 
and continued to pay dues at the old rate, defendant was liable. The only 
difference between that case and this one is that in the case at bar insured paid 
only one premium after the merger, which defendant accepted and kept; whereas 
in the Hall Case, supra, insured there paid until his death. But in the case at 
bar the policy is an old line policy, with fixed premiums of fixed and unvarying 
amounts, a specified death benefit, a stated cash surrender value, and a non- 
forfeitable extended insurance clause, all of which defendant accepted when it 
accepted the premium due and failed to notify insured of the merger. The 
extended insurance clause kept the insurance in effect until after his death with- 
out paying more premiums. 

The demurrer was properly overruled, and the judgment is affirmed. 

Campbell, C., concurs. 

Per Curiam. 
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The foregoing opinion, of Sperry C., is adopted as the opinion of the court. 
Judgment is affirmed. 
All concur. 


KOVACS v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Supreme Court of New Jersey. Middlesex County. July 6, 1937. 


, 193 Atlantic Reporter 529. 
1. HOLDER OF POLICY. 

The beneficiary of life insurance policy was not “holder” thereof, and hence 
could not exercise option thereunder to have policy continued at its face amount, 
less indebtedness to insurer thereon, for its value in participating extended term 
insurance from due date of premium in default, on holder’s request within 90 days 
after such date, though insured died within such period (Comp.St.Supp.1930, § 
99-94) . 

The word “holder” jn policy referred to person having interest in 
insurance contract, as distinguished from proceeds thereof, at any partic- 
ular time; in other words, person paying premium or, more definitely, 
insyred or her assignee. 

(For other. cases, see Insurance, Dec. Dig. § 366.) 

3. LAPSE. 

The beneficiary of life insurance policy, which lapsed as of date of default 
in payment of premium not paid within grace period, could not recover thereon, 
in absence of election by insured to exercise extended term insurance or cash 
surrender value option, where such value on date of default, less insured’s indebt- 
edness to insurer, with interest until such date, was insufficient to- purchase any 
paid-up insurance, to which insured was automatically entitled under policy at 
time of her death. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Action at law by Sue Kovacs, executrix of the estate of Stephen Kovacs, against 
the John Hancock Mutual Life Insurance Company of Boston, Massachusetts. 

Verdict of no cause of action after trial by the court without a jury. 

David T. Wilentz, of Perth Amboy, and Abe S. Schwartz, of South River, 
for plaintiff. 

Martin P. O’Connor, of Elizabeth, for defendant. 

Joun C. Barsoor, Circuit Court Judge. 

This action was tried by the court without a jury by consent of the parties on 
stipulation of facts. 

On January 23, 1925, the defendant issued its policy of life insurance on the life 
of Sophie Kovacs in the sum of $5,000 payable to her son Stephen Kovacs as 
beneficiary, an annual premium of $217.60 being payable on the anniversary of 
the policy on January 23d of each year. 


The premiums falling due on January 23, 1929, and on January 23, 1930, 
respectively, were paid by the application of dividends and by premium loans, the 
sum of $178.25 being borrowed for the purpose on January 30, 1929, and the sum 
of $186.55 being borrowed for that purpose on April 3, 1930, of which latter loan 
the sum of $9.80 was used to pay interest on the prior loan. On January 26, 
1931, the insured borrowed the sum of $320.20, executing a cash loan assignment 
therefor. At that time the total loan on the policy was $685. 

The annual premium falling due on January 23, 1931, was not paid, but on 
April 21, 1931, a quarterly installment of the annual premium amounting to 
$56.05 was paid by applying a dividend of $42.40 and by borrowing from the 
defendant on the policy the sum of $13.65, thereby paying the policy up to the next 
quarterly due date, April 23, 1931. The quarterly premium falling due on April 
23, 1931, was paid on July 27, 1931, by a further loan on the policy of $22.70 and 
the payment of $33.35 in cash. The principal sum loaned on the policy was thereby 
mcreased to $721.35. It is to be noted that both of these quarterly installments 
of premium were paid after the period of grace had elapsed, and presumably 
the policy was reinstated each time in accordance with the provisions thereof. 

The premium loan assignment, in the form marked Exhibit A, attached to 
the stipulation was executed for each premium loan made. 

On July 23, 1931, another quarterly premium of $56.05 became due on the policy 
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which was not paid then or within the grace period provided by the policy or 
at any other time. 

On July 23, 1931, the loans made on such policy had reached the principal 
sum of $698.65, and the loan on July 27, 1931, increased the principal sum to 
$721.35. The unpaid interest on the loan computed to July 23, 1931, amounted 
to $20.89, bringing the total indebtedness on the policy, with interest computed to 
July 23, 1931, including the loan made on July 27, 1931, to the sum of $742.24 
which, if charged against the cash surrender value, would leave a balance thereof 
in the sum of 26 cents. 

The policy of insurance provided for a grace of 31 days without interest, 
during which the policy should remain in force, “for the payment of premiums 
or regular installments thereof after the first.” The period of grace for the 
payment of premium falling due on July 23, 1931, expired 31 days thereafter, 
that is, on August 23, 1931. 

On August 29, 1931, Sophie Kovacs, the insured, died. On September 16, 1933, 
Stephen Kovacs, the beneficiary, died, and on September 27, 1933, letters testa- 
mentary were issued to Sue Kovacs, the plaintiff, on the estate of Stephen Kovacs, 
the deceased beneficiary under the policy. Proof of death of Sophie Kovacs, the 
insured, was filed with the defendant. 

The policy provided for nonforfeiture options as follows: 

“After two full annual premiums shall have been paid hereon, and if the 
payment of any subsequent premium or installment shall be in default more than 
thirty-one days, then: 

“Option A.—Without action on the part of the holder, the policy will be 
continued for its value in particpating paid-up life insurance (without disability 
or double indemnity benefits) which will have a yearly increasing surrender value 
in no event less than that required by law; or 

“Option B.—If the holder so elect, the policy will be terminated and the 
surrender value paid in cash with the written assent of the person to whom it is 
made payable; or 

“Option C.—Upon written request by the holder filed at the Home Office of 
the Company within ninety days from the due date of the premium in default, 
the policy will be continued at its face amount including any outstanding additions 
and less any indebtedness to the Company hereon or secured hereby, for its value 
in participating extended term insurance (without loan privilege or disability or 
double indemnity benefits) dating from said due date. Such insurance will have 
a decreasing surrender value expiring with the extension term. 

“Upon due request of the holder filed at the Home Office of the Company 
while no premium is in default under this policy, extended term insurance may be 
made the automatic non-forfeiture option . endorsement hereon. 

“The surrender value under Option B will be the reserve on the policy and 
any outstanding additions, at the date of default in payment of premiums, less a 
surrender charge of one per centum of the face amount of the policy at the end of 
the second year, one-half of one per centum of the face amount of the policy at the 
end of the third year, and thereafter the surrender value will be the full reserve 
at the nearest even dollar per thousand dollars of insurance, less any indebtedness 
to the Company hereon or secured hereby, but the Company may defer payment of 
any surrender value for a period not exceeding ninety days after the application 
therefor is made. 

“The paid-up and extended insurance under Options A and C are computed 
upon the Cass of the surrender value applied as a net single premium at the 
attained age of the Insured upon the mortality and interest basis adopted for the 
reserve computation hereunder. 

“The legal reserve under this policy is computed upon the American Experi- 
ence Table of Mortality, with interest at three and one-half per centum per 
annum. 

“Values not stated in the table herein will be furnished on request.” 

On September 15, 1931, the beneficiary Stephen Kovacs, through his attorney, 
Hon. Elmer E. Brown, wrote to the defendant attempting to have the insurance 
continued under option C; a copy of Mr. Brown’s letter being attached to the 
stipulation. Under date of September 18, 1931, the company over the signature 
of Mr. F. R. Bartlett, manager of its claim division, replied to Mr. Brown, stating 
among other things: “No request was made by the insured during her lifetime to 
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continue the policy as extended insurance, and paid-up insurance is the automatic 
feature of the contract. However, as above stated, the small balance of cash 
surrender value of twenty-six cents was insufficient to purchase even $1.00 of 
paid-up insurance,” and offered to pay the balance of the cash surrender value of 
26 cents. 

The plaintiff, as executrix of the estate of the beneficiary Stephen Kovacs, 
instituted this action, and by her amended complaint seeks to recover under the 
first count the face amount of the policy; under the second count, for extended 
term insurance provided by option C of the nonforfeiture options, on the theory 
that the policy had to its credit a cash surrender value of $21.15 sufficient to carry 
this type of insurance for a period of 97 days from July 23, 1931, a period expiring 
subsequent to August 29, 1931, the date of the insured’s death; and on the third 
count on the theory that the total indebtedness, when increased by interest, reached 
the cash surrender value on or about July 26, 1931, and that the company not 
having given notice to the insured as required by the policy in such event, the 
policy continued and was in force at the time of the insured’s death. 

It was stipulated that if the plaintiff is entitled to extended term insurance, 
judgment should be entered for her in the sum of $4,258 plus interest; that if 
there had been no indebtedness on the policy on the date of default (July 23, 
1931) and the effective nonforfeiture provision had been extended term insurance 
in accordance with the terms of the policy, a surrender value of $742.50 would have 
provided participating extended term insurance in the amount of $5,000 for a 
period of seven years, 203 days, expiring on February 11, 1939; that if the cash 
surrender value had been $21.15 (being the amount of the cash surrender value 
less the indebtedness with interest computed only to the last preceding anniversary 
of the policy), the term for which the policy under option C would be extended 
would be 97 days, expiring October 28, 1931, in the amount of $4,279, subject of 
course to compliance with the terms, provisions, and conditions of the policy; 
that if the interest on the indebtedness were computed and charged to July 23, 
1931, and the cash surrender value were thereby reduced to the sum of 26 cents, it 
would have continued the policy as extended insurance for one day, and would 
have expired July 24, 1931, in the amount of $4,258. 


No notice was mailed to the insured or beneficiary by the defendant that the 
indebtedness equaled the cash surrender value of the policy, but under date of 
August 15, 1931, and before the period of grace had expired, notice was given to 
the insured (Exhibit C) that the grace would expire 31 days after the due date 
(that is, July 23, 1931), and stating: “If the amount due shall not then have been 
paid the policy will become forfeited and void, except as to such rights to sur- 
render value, paid up insurance, or extended term insurance as may exist under 
said policy, and before the payment can be accepted and the policy be reinstated 
evidence of insurability satisfactory to the company will be required” and further 
stating that it was important to her interest “to make payment before the expira- 
tion of the grace period.” 

Payment was not made before the expiration of the grace period, nor at any 
time since, and no application that the policy be reinstated was made. The insured 
died six days after the expiration of the period of grace. 


When this matter came on to be heard, the stipulation of facts was submitted 
to the court, lengthy oral argument had by counsel for both parties, and lengthy 
memoranda of law submitted by counsel for both parties. For the purpose of the 
record the attorney for the plaintiff moved for a directed verdict on which the 
court reserved decision because it involved a determination of the various points 
of law submitted and dealt with in the memoranda of counsel. For the purposes of 
the record I hereby deny such motion for a directed verdict to which an exception 
in behalf of the plaintiff is allowed in accordance with his request if I should deny 
such motion. 


Counsel for the plaintiff in his brief submits that there are two questions, both 
being questions of law, as follows: 

“1. Was the exercise of option C by the beneficiary through his attorney, 
after the death of the insured but within the three months allowed for such exer- 
cise, legal, effective and binding upon the defendant? 

“2. Assuming the option was exercised properly did the policy continue as 
extended term insurance at the date of her death?” 
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My answer to the first question being in the negative, it becomes unnecessary 
to deal with the second question. : 

The policy having lapsed by reason of default in the payment of the premium 
falling due on July 23, 1931, counsel for the plaintiff contends that because of the 
death of the insured within 90 days thereafter, the beneficiary was entitled to make 
an election of one of the nonforfeiture options. 

It is to be noted that option A becomes automatically operative “without action 
on the part of the holder,” continuing the policy for its value in participating 

id-up insurance, and that options B and C require affirmative election by the 

Ider, in the case of option B, without limitation as to time, to terminate the 
policy and receive the surrender value in cash, with the written assent of the 
person to whom it is made payable, and in the case ‘of option C within 90 days of 
the due date of the premium in default, upon written request by the holder to 
have the policy continued at its face amount, including any outstanding additions 
and less any indebtedness to the company, for its value in participating extended 
term insurance, dating from said due date. 

It is also to be noted that “upon the request of the holder filed at the Home 
Office of the Company while no premium is in default under this policy, extended 
term insurance may be made the automatic nonforfeiture option by indorsement 
hereon.” 

We, therefore, have two classes of options: One where no premium is in 
default and whereby term insurance may be made the automatic nonforfeiture 
option (which option was not exercised); and the other where a premium is in 
default. In the latter class option A becomes automatically operative and options 
B and C are at the election of the holder. 

The question is: Who is the “holder” ? 

Counsel for the plaintiff states that he has been unable to find any case in 
which this point has been passed upon in the State of New Jersey and cites decisions 
in other jurisdictions, including the case of Veal v. Security Mutual Life Insur- 
ance Co., 6 Ga.App. 721, 65 S.E. 714, 719, in which the court said, among other 
things: “Counsel in their briefs have made a rather copious citation of cases, * * * 
but the fact is that the language adopted in their policies by the various insurance 
companies is so diverse that almost every case stands upon its own peculiar facts 
and is incapable of any great extension as precedent in other cases.” Therein lies 
the distinction between the case sub judice and the cases cited by counsel in most 
instances. 

In the case of Knapp v. John Hancock Mutual Life Insurance Company of 
Boston, Massachusetts, 214 Mo.App. 151, 259 S.W. 862, an opinion by the St. Louis, 
Mo., Court of Appeals, cited by the plaintiff, the policy apparently did not contain 
any provision which became automatically operative, but gave the insured 60 days 
after default in payment of premium to elect as between extended term insurance, 
paid-up insurance, and receiving the surrender value; whereas, in the case sub 
judice paid-up insurance automatically became operative. It is to be noted further 
that the United States Circuit Court of Appeals for the Eighth Circuit, which 
includes the state of Missouri, disregarded the Knapp Case in passing upon the 
same question in the case of Columbian National Ltfe Insurance Co. vy. Griffith, 


73 F.(2d) 244, 247. 


In the case of Jeske v. Metropolitan Life Insurance Company, 113 Pa.Super. 
118, 172 A. 172, cited by the plaintiff, it is to be noted that “neither state statute 
nor policy specifies the option to be compulsory in case insured dies within three 
months without having made election,” and that the law will enforce the option 
most advantageous to beneficiary. In the instant case the policy did specify the 
option to be compulsory in case of default, although it is silent on the question 
of whether the insured dies within the period during which she might have in 
her lifetime exercised the option. In the Jeske Case the automatic provision for 
paid-up insurance did not become operative unless the owner failed within three 
months from the due date of the premium in default td exercise his option, and 
during such period there, therefore, was no insuranre effective. In that case the 
court noticed the case of McDonald vy. Columbian National Life Insurance Com- 
pany, 253 Pa. 239, 97 A. 1086, L.R.A.1916F, 1244, and distinguished it, stating that 
in the McDonald Case the “ ‘state law provided automatically for a paid-up life 
insurance policy * * * without action by either of the parties’ * * * and the pro- 
visions of the state law automatically applied,” adding, “We have not that situation 
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here.” In the instant case, the provision of the contract of insurance is similar 
to the statutory provision in the McDonald Case. 

The case of Winchell v. John Hancock Mutual Life Insurance Company 
(C.C.Mass.) Fed.Cas. No. 17,866, cited by the plaintiff, dealt with the right to a 
paid-up policy holding that, the insured having the right to it, it was a right of 
property passing to the plaintiff. Such decision, however, does not apparently 
aid us in determining what is meant by the word “holder,” nor does the decision 
in Nielsen v. Provident Life Assurance Society, 139 Cal. 332, 73 P. 168, 171, 96 
Am.St.Rep. 146, cited by the plaintiff. 

In the case of New York Life Insurance Company y. Noble, 34 Okl. 103, 124 
P. 612, 615, 45 L.R.A.(N.S.) 391, there does not appear to have been any provision 
for automatic insurance, but it appears that the company of its own volition made a 
settlement which the court said was “the most disadvantageous settlement possible 
under the law and the facts” and that “it had no such right.” 

In the case of Veal v. Security Mutual Life Insurance Company, Court of 
Appeals, Georgia, supra, the court said there likewise was no provision which 
operated automatically. This is likewise true of North Carolina Life Insurance 
Company v. Terrell, 227 Ala. 410, 150 So. 318, 89 A.L.R. 1459, also cited by the 
plaintiff. 

I am relying upon counsel’s citation of these cases and quotations therefrom, 
and assuming that if the policies in question in any of such cases did have provisions 
for automatic operation of any form of insurance, he would have so stated. 

Taking up cases cited by counsel for the defendant in his brief, we find the 
case of Columbian National Life Insurance Company v. Griffith, supra, in which the 
court said: “The truth is that the insured in this case failed to take extended insur- 
ance when he lapsed his policy, because, like many other persons, he did not know 
when he was going to die. Because he died at the time he did, the plaintiff wants 
extended insurance. If he had died later and at a time to which the value of the 
policy would not have extended his insurance, she would have insisted on paid-up 
insurance. What she requires is a statute providing that the owner of a lapsed 
policy may elect, upon the death of the insured, whether to take extended or paid-up 
insurance. * * * The provision of the policy in suit for its commutation into paid-up 
insurance operated at the time of default. It was automatic at the moment of 
lapse.” The court further said: “The question to be determined is whether, upon 
the lapse of the policy, the net value or net reserve available for the purchase of 
paid-up or of extended insurance was, under the terms of the policy and the statutes 
of Missouri, to be applied to the purchase of extended insurance or to the purchase 
of paid-up insurance. It is certain that, after lapse, the insured did not have both 
extended and paid-up insurance; i. e., extended insurance if he died within the 
period during which his equity in the policy would have carried it for its face 
value, and paid-up insurance for $452 if he lived beyond that period. * * * Reduced 
to its lowest terms, the question is whether the policy contained an automatic option 
for extended insurance or an automatic option for paid-up insurance. * * * Section 
5742 permits the ‘legal holder of a policy’ to elect within 60 days from the beginning 
of the extended insurance provided by section.5741 to take, in lieu thereof, a paid-up 
policy.” 

The policy in the case sub judice contained an automatic option for paid-up 
insurance. 

In the case of Kelly v. New England Mutual Life Insurance Co. (D.C.) 32 F. 
(2d) at page 611, the court held: “The plaintiff’s position in this case is that the 
words, ‘the holder of this policy,’ and ‘the holder, in the nonforfeiture provisions 
of the policy, mean the beneficiary, or, as she is called in this policy, the annuitant; 
that inasmuch as the nonforfeiture provisions give certain options in case of default 
in the payment of premiums, if the right to such options were to be of any value, 
the beneficiary was entitled to receive notice of such default; and that, not having 
such notice, she is now, after the death of the insured, entitled to exercise the right 
of election between the options referred to. A consideration of the policy makes 
it clear, however, that the plaintiff’s interpretation of the words, ‘the holder,’ which 
is the basis of her whole case, cannot be sustained. The plaintiff does not contend 
and could not successfully contend, that, as beneficiary, she was entitled to notice of 
default in payment of premiums. New England Mut. Life Ins. Co. v. Clinchfield 
Coal Corporation (C.C.A.) 9 F.(2d) 46, 51. Her rights, if any, in this respect, 
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must depend upon whether she is included in the provisions of the nonforfeiture 
clause relating to the holder. But these words plainly refer to that person who at 
any particular time has an interest in the contract of insurance as distinguished 
from the proceeds; in other words, the person who ts paying the premiums, or, 
more definitely, the inswred or his assignee.” The court further said: “The person 
paying the premiums at that time might be the insured, or some one else. Obviously, 
‘holder’ was adopted as an apt and convenient word to describe either of these per- 
sons who might be paying the premiums at that time.” (Italics mine.) Continuing, 
the court said: “Much of the plaintiff's argument is directed to the point that the 
beneficiary of a policy of insurance has certain rights in the proceeds which vest at 
the time when the designation is made in accordance with the terms of the contract. 
There is not doubt about that proposition. The contract of insurance is in this 
respect sui generis, but the beneficiary’s rights do not in any sense make her the 
owner of the contract. In Chase National Bank et al. v. United States, 278 U.S. 
327, 49 S.Ct. 126, 73 L.Ed. 405 [63 A.L.R. 388], Mr. Justice Stone points out what 
the rights of the persons paying the premiums are, and leaves no doubt that such 
person is the real owner of the contract. To such a person, the word ‘holder’ may 
be more aptly applied than to one who has an interest in the proceeds, no matter 
how well fortified that interest may be.” ; 

The case of Kelly v. New England Mutual Life Insurance Company, supra, 


was affirmed by the Circuit Court of Appeals for the Third Circuit, 52 F.(2d) at 
pages 9, 10 in which the court said: 

“It will thus be seen that the single question involved in the case is the meaning 
of the word ‘holder’ in the clauses quoted. On that question the court below held 
with the insurance company that the world ‘holder’ meant Thomas Francis Kelly, 
the insured. Its views are expressed at length in an opinion reported at [D.C.] 
32 F.(2d) 611, a reference to which would obviate present restatement. 


“After due consideration had, we find ourselves in accord with the holding of 


the court below that the word ‘holder’ in the provisions quoted meant Thomas 
Francis Kelly, the insured.” 

The Supreme Court, Appellate Division, of New York in the case of Travelers’ 
Insurance Co. v. Healey, 25 App.Div. 53, 49 N.Y.S. 29, held that: “He who takes 
out a policy of life insurance, and pays the premium is the policy holder, until after 
proper transfer, when the transferee becomes the holder.” 


In the case of Michigan Mutual Life Insurance Co. v. Mayfield’s Administra- 
tor, 121 Ky. 839, 90 S.W. 607, 608, the Court of Appeals of Kentucky held that: 


“As the paid-up insurance clause automatically went into force upon a default in 
the payment of the premium, the insured could not substitute the extended insurance 
in lieu thereof without making the election to which reference has been made. As 
the insured did not make the election, his personal representative cannot do so.” 
(Italics mine.) 


The Supreme Court of Pennsylvania in McDonald y, Columbian Life Insurance 
Company, 253 Pa. 239, 97 A. 1086, 1087, L.R.A.1916F, 1244, said: “By the policy 
such options are given to the insured, and, in our opinion, must be exercised by him, 
especially that with reference to the purchase of extended insurance on his life. 
It is no more possible to procure valid life insurance on a dead man than valid fire 
insurance on a burned building. And, as in this case such extended insurance was 
neither sought for nor obtained during the life of the insured, it cannot be secured 


later. The option was personal to him, and cannot be exercised after the rights and 


liabilities of the parties have been fixed by his death. Unless the insured elects 

to take extended insurance the right thereto is lost. Michigan Mutual Life Insur- 

ance Co. v. Mayfield’s Administrator, 121 Ky. 839, 90 S.W. 607; Balthaser v. 

Illinois Life Insurance Co. (Ky.) 110 S.W. 258. See, also, Sugg v. Equitable Life 

Assurance Soc., 116 Tenn. 658, 94 S.W. 936, and Blake v. National Life Insurance 
o., 123 Cal. 470, 56 P. 101.” 


The Superior Court of Pennsylvania (being the same court which determined 


the case of Jeske v. Metropolitan Life Insurance Company, supra, cited by the 


plaintiff), in a later decision on October 2, 1935, in the case of Browne v. John Han- 
cock Mutual Life Insurance Co., 119 Pa.Super. 222, 180 A. 746, 748, said: 

“It will be observed that it is provided by Option A that ‘without action on the 
part of the holder’ the policy will be ‘continued for its value in participating paid-up 
endowment insurance.’ We believe the phrase ‘without action’ as here used is the 
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equivalent of ‘in case of no action,’ and that the death of the insured without an 
election by him left Option A automaticaly in effect. To hold otherwise would per- 
mit the beneficiary after death to choose the option most advantageous to her and 
correspondingly unfavorable to the insurer. 


“The contention of the beneficiary that she was privileged, after the death of 
the insured, to make an election is directly contrary to the principles announced in 


the case of McDonald v. Columbian Life Insurance Co., 253 Pa. 239, 97 A. 1086, 
L.R.A.1916F, 1244. 


“There, as here, there was involved a question as to the construction of options 
available to an insured after a default in the payment of premium and insured had 
died before the exercise of an option. There was likewise there involved the right 
of choice between options providing for paid-up insurance and term insurance, but 
in the McDonald Case the policy itself did not have the automatic feature that is 
contained in the policy we are considering. However, in that case by the Massa- 
chusetts laws, which there controlled in the absence of ‘any further stipulation or 
act’ the right to have paid-up insurance was automatic. In other words, the facts 
in the two cases are parallel except that in the McDonald Case the automatic pro- 
vision was by virtue of a statute and here by the terms of the contract, and here 
the option is given to the holder and there to the insured. Mr, Justice Walling, in 
the McDonald Case, said (253 Pa. 239, 244, 97 A. 1086, 1087, L.R.A.1916F, 1244) : 
‘By the policy such options are given to the insured, and, in our opinion, must be 
exercised by him, especially that with reference to the purchase of extended insur- 
ance on his life. It is no more possible to procure valid life insurance on a dead 
man than valid fire insurance on a burned building. And, as in this case such 
extended insurance was neither sought for nor obtained during the life of the 
insured, it cannot be secured later. The option was personal to him, and cannot be 
exercised after the rights and liabilities of the parties have been fixed by his death. 
Unless the insured elects to take extended insurance the right thereto is lost.’” 

i Continuing the court said: “In the recent case of Fisher, Ex’x v. Fidelity & 
Casualty Co., 316 Pa. 183, 173 A. 320, the claim was made that the insured’s personal 
representative might exercise an option that the insured, if he had lived, could have 
exercised. The claim was rejected as being obviously contrary to what the parties 
intended. It was pointed out that if the insured had lived he might or might not 


have elected the option which appeared after his death to be most advantageous to 
him; that until death a different article was operative.” 

Continuing the court said: 

“Looking at the contract in the case we are considering, the insured was in a 
position where he might elect to take either approximately $5 in cash_or extended 
insurance for a term of 231 days for approximately $800. If the beneficiary should 
be permitted to make an election after the death of the insured, she would then 
choose between $800 and $5 which, because of lack of proportion, would not be a 


choice. ‘It would be so one-sided that it is impossible to believe the parties intended 
that the right to choose after death should exist and be exercised by the (bene- 


ficiary) personal representative.’ Fisher v. Fidelity & Casualty Co., supra, 316 Pa. 
183, page 188, 173 A. 320, 322. * * * 


“Where the meaning of a word is ambiguous or capable of. more than one 
meaning, we may refer to the context for the purpose of determining the meaning. 
We are of the opinion that the word ‘holder’ here connotes insured or his assignee, 
and that under the options the election was required to be made during the life of 


the insured. Our conclusion is supported by a number of decisions in other juris- 
dictions: Kelly v. New England Mutual Life Insurance Co., supra; Zeigler v. 
Kansas Life Insurance Co., 120 Kan. 252, 243 P. 272, 44 A.L.R. 1367; Osborne v. 
Home Life Insurance Co., 123 Cal. 610, 56 P. 616; Denver Life Insurance Co. v. 
Crane, 19 Colo. App. 191, 73 P. 875; Travelers’ Insurance Co. v. Healey, 25 App. 


Div. 53, 49 N.Y.S. 29, 30; Hilton v. New York Insurance Co., 113 Misc. 74, 184 


NYS, 2. The case of Jeske v. Metropolitan Life Insurance Co, 113 Pa.Super. 118, 
172 A. 172, also relied on by the appellee, is clearly distinguishable from the 
present case by the fact that none of the options in the Jeske Case was automatic.” 

The provisions in the policy in the Browne Case appear to be identical with 


those in the case sub judice, and the reasoning therein aptly fits the policy we are 
now considering. 


It is to be noted that the courts in passing upon policies which contain pro- 
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visions which become automatically operative hold that the right to exercise an 
option for a different type of insurance does not pass to the beneficiary. 

It is apparent from the decisions of the courts and the statutes of various states 
that it is considered improper for an insurance company to receive premiums over 
a period of years, building up a net value, without giving the insured, the holder, or 
the beneficiary, the benefit of such net value in event of default in premium pay- 
ments. 

In 1925 the Legislature of New Jersey dealt with this question and required 
insurance policies to contain a provision for paid-up insurance. Paid-Up Policy, 
“Seventh. A provision, which, in event of default in premium payments after 
premium shall have been paid for three years, shall secure to the owner of the 
policy a stipulated form of insurance, the net value of which shall be at least equal 
to the entire reserve held by the company on the policy (specifying the mortality 
table and rate of interest adopted for computing such reserve), less a specified 
percentage, not more than three (3) of the amount insured by the policy, including 
dividend additions thereto, if any, and less any outstanding indebtedness to the 
company on the policy. The specified percentage referred to above need not be 
stated for the policy years included in the table of surrender values required by 
this act.” 1930 Supp.Comp.St. p. 863, § 99 to 94. 

The policy we are considering complied with this statute, being, however, more 
favorable to the insured by providing that the automatic paid-up features should 
become operative after two full annual premiums shall have been paid. It is appar- 
ent that the word “owner” in the statute is synonymous with the word “holder” in 
the policy. 

[1] The word “holder” does not mean insured and does not mean beneficiary. 
If the “insured” were the person referred to, such word would have been used. 
If “beneficiary” were meant, such word would have been used. The word “holder” 
plainly refers to the person who at any particular time has an interest in the con- 
tract of insurance as distinguished from the proceeds; in other words, the person 
who is paying the premium, or, more definitely, the insured or her assignee. 

The person paying the premium at the time might be the insured or some one 
else. Obviously “holder” was adopted as a convenient word to describe either of 
these persons who might be paying the premiums at the time. Kelly v. New Eng- 
land Life Insurance Company, supra. 

The interest of the beneficiary being only in the proceeds and not in the con- 
tract of insurance he was not the holder, and, therefore, was not entitled to exer- 
cise option C, of the nonforfeiture option. 

The person having an interest in the contract of insurance is the one who 
determines the provision which he desires to make for the beneficiary. The bene- 
ficiary does not have his choice of the type of insurance being taken out on the life 
of the insured. 

Provision being made for insurance in the form of paid-up insurance to become 
automatically operative in event of default in the payment of premium, this consti- 
tuted an agreement between the parties for paid-up insurance in such event, sub- 
ject to the holder’s right to elect extended term insurance or to surrender the policy 
and obtain the cash surrender value thereof. To hold that such option need not be 
exercised during the life of the insured, but could be exercised by the beneficiary 
afterwards, would be to permit the writing of insurance on a dead person. ; 

Even though the insured died before the expiration of the period within which 
she was entitled to exercise one or the other of the options, to hold that such 
right passed upon her death to the beneficiary would be to write into the contract of 
insurance that which was clearly not contemplated by the parties. 

[2] “The law will not make a better contract for parties than they themselves 
have seen fit to enter into, or alter it for the benefit of one party and to the detri- 
ment of the other. The judicial function of a court of law is to enforce a con- 
tract as it is written.” Kupfersmith v. Delaware Insurance Co., 84 N.J.Law, 271, 
at page 275, 86 A. 399, 401, 45 L.R.A.(N.S.) 847, Ann.Cas.1914C, 1172. 

(3] I therefore hold that at the time of the death of the insured the provisions 
of option A automatically operated and that, if entitled to anything, the insur 
was entitled to participating paid-up life insurance in accordance therewith. 

Upon default in payment of premium and the continuing of such default beyond 
the period of grace, the policy lapsed and terminated as of the date of detault, 
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July 23, 1931, at which time the cash surrender value was $742.50. Had the policy 
continued in effect, the interest on the indebtedness would have been char le at 
the next anniversary date; but since the policy was terminated and lapsed, interest 
on the indebtedness should be computed to the date of such lapse. Therefore, the 
total indebtedness, with interest, as of July 23, 1931, was $742.24; the value of the 
policy being the sum of 26 cents. It does not appear that the sum of 26 cents was 
sufficient to purchase even $1 of paid-up insurance. This is apparently conceded by 
counsel for the plaintiff, because in this brief he says, “if one or both questions are 
decided in the negative the defendant is to prevail and judgment is to be entered 
for the defendant as provided by the agreed state of facts,” although I do not find 
such provision in the agreed state of facts. 

or the reasons given above, I find the plaintiff is not entitled to recover, and 
find a verdict in favor of the defendant and against the plaintiff of “no cause for 
action.” 

GOELLER v. EQUITABLE LIFE ASSUR. OF UNITED STATES. 

Supreme Court, Appellate Division, First Department. June 22, 1937. 

296 New York Supplement 854. 

1. NOTICE. 


The statute providing that there shall be no forfeiture of life policy for 
premium default within one year of default unless premium notice has been 
mailed to insured or assignee of policy does not require that premium notice 
snall be received by insured or by assignee of policy, but requires only that notice 
of premium shall have been mailed (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

2. NOTICE. 

Under statute making affidavit that notice of premium has been mailed 
presumptive evidence that such notice has been given, evidence of nonreceipt of 
premium by assignee of policy was insufficient to rebut statutory presumption 
that notice was mailed, where insurer introduced affidavit in evidence and proof 
of persons then in its employ that notice had been mailed to assignee at his 
address (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

Appeal from Supreme Court, Appellate Term, First Department. 

Action by Charles J. Goeller against the Equitable Life Assurance Society 
of the United States. From a determination of the Appellate Term of the 
Supreme Court affirming a judgment of the City Court entered on a verdict 
directed in favor of plaintiff, the defendant appeals. 

Determination of Appellate Term and judgment of City Court reversed, and 
complaint dismissed. 

Argued before Martin, P. J., and Untermyer, Dore, and Cohn, JJ. 

Alexander & Green, of New York City (James D. Ewing, of New York 
City, of counsel), for appellant. 

James P. Smith, of New York City (Le Roy Campbell, of New York City, of 
counsel), for respondent. 

UNTERMYER, Justice. 

The action was brought by the plaintiff upon a policy of life insurance on 
the life of one Turley, which had been assigned to the plaintiff previous to the 
death of the insured on May 22, 1934. The defendant contended that the policy 
was not in force at the date of death on account of nonpayment of a premium 
which became due on September 4, 1933. At the close of the entire case both 
parties moved for the direction of a verdict. The court directed a verdict for 
the plaintiff, on which a judgment was entered which the Appellate Term has 
affirmed, one justice dissenting. 

It was conceded that the premium due on September 4, 1933, was not- paid, 
but it was asserted by the plaintiff that due notice of premium had not. been 
given. If so, then the policy did not lapse, the insured having died within one 
year from the date on which the premium became due. Insurance Law, § 92. On 
this appeal the defendant contends that the policy was a term insurance contract 
fot one year or less and thus within a specific exception created by section 92 
of the Insurance Law. It further contends that the evidence of nonreceipt of 
the notice by the plaintiff was insufficient as matter of law to rebut the proof 
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offered by the defendant that the notice had in fact been mailed. We prefer to 
rest our decision on this appeal on the latter ground. 

[{1, 2] Section 92 of the Insurance Law does not require that notice of 
premium shall be received by the insured or by the assignee of the policy. It 
only requires that notice of premium shall have been mailed. Wolarsky v. 
New York Life Ins. Co., 120 App.Div. 99, 104 N.Y.S. 1047. To establish that 
fact, section 92 provides that “the affidavit of any officer, clerk, or agent of the 
corporation, or of any one authorized to mail such notice, that the notice required 
by this section has been duly addressed and mailed by the qgorporation issuing 
such policy shall be presumptive evidence that such notice has been duly given.’ 
Such an affidavit was offered in evidence by the defendant and received. The 
defendant also made very satisfactory common-law proof by persons then in 
its employ that the notice had been mailed to the plaintiff at his address in New 
York City. The plaintiff then produced evidence of employees, together with 
his own testimony, that the notice had never reached. its destination. Such 
evidence of nonreceipt, however, was insufficient, since, if notice was mailed, 
though not received, the obligation imposed on the defendant by the statute was 
satished. This does not mean, of course, that the plaintiff could not rebut the 
presumption created by the affidavit by proof that notice was not mailed. We 
only hold that proof of nonreceipt was insufficient for that purpose. 

In this respect the case is controlled by the decision in Trusts & Guarantee 
Co. v. Barnhardt, 270 N.Y. 350, 1 N.E.(2d) 459, where it was held that testimony 
of an indorser on a note, that he had not received notice of protest, was 
insufficient to create an issue of fact, concerning mailing of the notice, estab- 
lished prima facie by a notarial certificate to that effect. Here, too, the statute 
was satisfied by the mailing of notice though it may never have been received 
and here, too, by statute, the affidavit was presumptive evidence of mailing 
Although, as indicated in the opinion in Trusts & Guarantee Co. v. Barnhardt, 
supra, the authorities are divided on this question, it must now be regarded as 
definitely settled in this state. 

The determination of the Appellate Term and the judgment of the City 
Court should be reversed, and the complaint dismissed, with costs to the 
appellant in all courts. 

Determination of the Appellate Term and judgment of the City Court unani- 
mously reversed, and the complaint dismissed, with costs to the appellant in all 
courts. Order filed. All concur. 


CONK v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. June 22, 1937. 
296 New York Supplement 902. 
2. SOUND HEALTH. 


In action on industrial policy, uncontradicted evidence that insured had received 
treatment in a hospital during a year in which policy was issued, that on day 
before policy took effect insured was removed from his sister’s house on a stretcher 
and returned to hospital in ambulance where he remained until his death shortly 
thereafter, established defense of breach of policy that insured was not in sound 
health on date of policy, and had within two years before it was issued been 
attended by a physician for a serious complaint. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Appellate Term, First Department. 

Action by Mary Conk as administratrix, etc. of Thomas Creighton, Jr. 
deceased, against the Metropolitan Life Insurance Company. From a determina- 
tion of the Appellate Term of the Supreme Court affirming a judgment of the 
Municipal Court entered on a verdict in favor of the plaintiff, the defendant 
appeals. 

Determination appealed from and judgment of the Municipal Court reversed 
and complaint dismissed. 

Argued before Martin, P. J., and O'Malley, Glennon, Dore, and Cohn, JJ. 

Tanner, Silleocks & Friend, of New York City (William B. Moore, of New 
York City, of connsel), for appellant. , 

_ Edward T. Beldegreen, of New York City (David S. Romanov, of New York 
City, of counsel), for respondent. 
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Per Curiam. 

Plaintiff, as administratrix, sued in the Municipal Court on an industrial policy 
for $500 issued November 1, 1928, on the life of Thomas See 7 The Appel- 
late Term, without opinion, affirmed a judgment for plaintiff entered upon a jury’s 
verdict after trial. 

After plaintiff’s prima facie case, the defendant showed that the insured had 
received treatment in a hospital from July 13 to August 28, 1928; that on October 
31, 1928, the day before the policy took effect (November 1, 1928), he was removed 
from his sister’s house on a stretcher and returned to the hospital in an ambulance 
where he remained until his death six days later on November 7, 1928. Plaintiff 
offered no evidence as to the physical condition of the insured on her direct case, 
and tendered none by way of rebuttal. Defendant’s evidence, therefore, stood 
without contradiction. 

[1, 2] As stated in Travelers’ Insurance Company v. Pomerantz (1927) 246 
N.Y. 63, 69, 158 N.E. 21, 23: “All evidence is to be weighed according to the proof 
which it was in the power of one side to have produced and in the power of the 
other side to have contradicted.” 

In our opinion the finding of the jury that the defendant failed to prove its 
defense that the insured was not in sound health on the date of the policy and had, 
within two years before the policy was issued, been attended by a physician for 
any serious disease or complaint, is contrary to the evidence. The proof adduced 
established the defense of breach of the policy conditions. 

It follows, therefore, that the determination appealed from and the judgment 
of the Municipal Court should be reversed and the complaint dismissed, with costs 
to defendant in all courts. 

Determination appealed from and judgment of the Municipal Court unani- 
mously reversed and the complaint dismissed, with costs to the defendant-appellant 
in all courts. Order filed. 


RUBIN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. June 22, 1937. 
296 New York Supplement 908. 
SURPLUS. 


The divisible surplus, payable to holders of both ordinary mutual life insur- 
ance policies and supplementary contracts for disability benefits, should be appor- 
tioned according to each holder’s contribution thereto, though provision for such 
benefits is printed on statutory rider form, attached to and made part of policy, 
and not as integral part thereof; such policy, with supplementary contract, con- 
stituting single instrument (Insurance Law, § 83). 

(For other cases, see Insurance, Dec. Dig. § 521.) 

Submission of controversy between Irving A. Rubin, suing on behalf of him- 
self and all other persons similarly situated, holding both life insurance policies 
and total and permanent disability contracts issued by the Metropolitan Life Insur- 
ance Company, and such company, on an agreed statement of facts under Civil 
Practice Act, §§ 546-548. 

Judgment for defendant life insurance company. 

Argued before Martin, P. J., and Untermyer, Dore, Cohn, and Callahan, JJ. 


Abraham L. Pomerantz, of New York City, and Rubin & Rubin, of New 
Rochelle (Abraham L. Pomerantz, of New York City, of counsel; Irving A. Rubin, 
of New Rochelle, on the brief), for plaintiff. 

Tanner, Sillcocks & Friend, of New York City, and Wm. Marshall Bullitt, of 
Louisville, Ky., Sp. Counsel pro hac vice (Harry Cole Bates, General Counsel, of 
New York City, on the brief), for defendant. 

UNTERMYER, Justice. 

_ The basic principles controlling the equitable distribution of divisible surplus 
in mutual life insurance were fully stated in Rhine v. New York Life Insurance 
Co., 248 App.Div. 120, 289 N.Y.S. 117, affirmed 273 N.Y. 1, 14, 6 N.E.(2d) 74, 78, 
opinion by Lehman, J. The plaintiff there sued on behalf of herself and all other 
holders of life insurance policies containing disability benefits, for a judicial 
determination of the right of the company to pay larger dividends on_ policies 
containing death benefits only than upon corresponding policies containing dis- 
ability benefits. It was held that section 83 of the Insurance Law was complied with 








1402 The Insurance Law Journal, Vol. 89 {| Nov., 1937 


if the divisible surplus was apportioned to each policy in the ratio in which the 
policy holder contributed thereto. The Court of Appeals said: 

“If a policy which provides life insurance combined with disability benefits 
constitutes but a single agreement given to the insured in exchange for a stipulated 
premium or payment, then indubitably the apportionment made by the company is 
equitable, for upon each ‘policy’ the company then pays exactly the excess of the 
ge yy paid over the cost of furnishing the insurance and benefits promised 

y the policy. The plaintiff and other holders of policies which provide for 
disability benefits in addition to life insurance have no ground for complaint unless 
their policies are divisible into an agreement for life insurance made in exchange 
for a stipulated premium and a second agreement independent of the agreement 
for life insurance and made in exchange for a separate premium. * * * When the 
divisible surplus is apportioned to all the policies, each should receive the excess 
of premium over cost of furnishing the insurance, or, in other words, the amount 
it has contributed to the divisible surplus. * * * 

“The policy exacts a ‘total premium’ for the totality of the promises of the 
company, and the statement that the ‘total’ premium includes an ‘extra’ premium 
for disability benefits serves to inform the policyholder of the manner in which 
the premium is made up and the amount by which the premium may be decreased 
if the policyholder desires life insurance alone. * * * The company has agreed 
to furnish life insurance combined with disability benefits for a ‘total’ premium 
which includes an ‘extra premium’ for the disability benefits. Promises and 
premiums are separable for some purposes, but the totality of the promises is 
given in exchange for the total premium. No promise of disability benefits alone 
could be obtained for the extra premium alone.” 

This also is a representative action instituted by plaintiff for himself and on 
behalf of every other person to whom the Metropolitan Life Insurance Company 
has issued both an ordinary life policy and a supplementary contract providing 
for disability benefits. The theory on which the plaintiff seeks to distinguish this 
case from the Rhine Case is that the disability benefits pertaining to his life 
insurance policy are printed on the statutory “rider form,” entitled “Supplementary 
Contract attached to and made a part of” the policy, and pasted therein, whereas, 
in the Rhine Case, they were printed as an integral part of the policy. The dis- 
tinction, however, is one of form only. No difference exists between the two 
methods of including disability benefits in a policy of life insurance. 

In neither case do the disability provisions constitute separate contracts of 
insurance, even though they show separately the additional premium for the 
disability benefit as required by state regulation. Many circumstances show this 
to be true. Thus, if the life insurance should lapse, the disability benefits would 
not survive nor could they be continued. The disability “rider” by itself is incom- 
plete and meaningless and, except by reference to the remaining provisions of the 
policy, fails to disclose most of the essential terms. Moreover, the policy describes 
itself many times as a single policy. These circumstances, without reference to 
many others, require the conclusion that the policy, together with the “Supple- 
mentary Contract,” constitutes a single instrument, both by physical union and in 
legal effect. Indeed, we find nothing to justify a distinction in the respective rights 
and liabilities of the defendant and its policyholders under the plaintiff’s policy 
and the policy of insurance under consideration in the Rhine Case. 

Accordingly, judgment should be directed in favor of the defendant, without 
costs. ° 

Judgment unanimously directed in favor of the defendant, without costs. 
Settle order on notice. All concur. 





MOSKOWITZ v. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. 
KATZ v. SAME. 
Supreme Court, Appellate Division, First Department. July 1, 1937. 
297 New York Supplement 45. 
1. CHANGE OF BENEFICIARY. 
Where insured reserved right to change beneficiary of life policy, he could 
assign policy without beneficiary’s consent. 
(For other cases, see Insurance, Dec. Dig. § 205.) 
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2, WAIVER. 

Where controversy arises between original beneficiary of policy and assignee, 
and insurer does not rely on requirement of policy as to change of beneficiary 
and seeks only to avoid double liability, insurer waives such requirement, and 
rights and equities of claimants are left to determination of court without respect 
of any such consideration. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. ASSIGNMENT. 

Where insured assigned life policy under which he reserved right to change 
beneficiary, but could not execute indorsement because of original beneficiary’s 
refusal to surrender policy, and insurer did not rely on requirement that change 
of beneficiary be indorsed on policy, but sought only to avoid double liability, 
assignee was entitled to proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. ASSIGNMENT. 

The Domestic Relations Law, giving insured’s widow certain rights against 
creditors of estate in insurance of which she is beneficiary, did not prevent assign- 
ment of life policy ‘of which insured’s wife was original beneficiary, where 
insured reserved right to change beneficiary (Domestic Relations Law, § 52). 

(For other cases, see Insurance, Dec. Dig. § 203.) 

Appeal from Supreme Court, New York County. 

Proceeding by Sally E. Moskowitz and by Jack Katz against the Equitable 
Life Assurance Society of the United States. From an order granting plaintiff 
Moskowitz’ motion for summary judgment and dismissing plaintiff Katz’ com- 
plaint, from a judgment entered thereon, and from an order denying plaintiff 
Katz’ cross-motion for summary judgment, and ‘dismissing his complaint, plaintiff 
Katz appeals, opposed by plaintiff Moskowitz. 

Reversed, and cross-motion granted. 

Argued before Martin, P. J., and Townley, Untermyer, Dore, and Cohn, JJ. 

Willard I. Zucker, of New York City (David Orlikoff, of New York City, on 
the brief), for appellant. 

Cramp & Millham, of New York City (Newton Millham, of New York City, 
of counsel), for respondent. 

Charles H. Griffiths and Griffiths & Content, of New York City (Pearce 
H. E. Aul, of New York City, on the brief), amici curiz. 

MarTIN, Presiding Judge. 

Sally E. Moskowitz and Jack Katz sued the defendant Equitable Life Assur- 
ance Society to recover the proceeds of a life insurance policy issued by said 
defendant on the life of one Herman Saalberg. The plaintiff Moskowitz is the 
beneficiary named in the policy. The insured during his lifetime assigned the 
policy to the plaintiff Katz, in payment of a debt. The assignment is absolute 
in form and transferred to Katz every possible right which the insured had in the 
policy and its proceeds. The policy at that time had been converted into a 
certificate of nonparticipating, paid-up, extended term insurance. The insured 
had reserved the right to change the beneficiary. The plaintiff Katz duly filed 
the assignment with the insurer. The insured subsequent to the assignment had 
attempted to obtain the cooperation of the insurer in recovering the policy 
from the beneficiary from whom the insured had been divorced: The beneficiary 
had possession of the policy but refused to give it up. Presumably the inten- 
tion was to change the beneficiary to Katz the assignee. The policy required 
the indorsement of such change thereon. 

{1, 2] The insured, having reserved the right to change the beneficiary, 
night assign the policy without the consent of the beneficiary. Wagner v. 
Thieriot, 203 App.Div. 757, 197 N.Y.S. 560, affirmed 236 N.Y. 588, 142 N.E. 295: 
Rawls vy. Penn Mutual Life Insurance Co. of Philadelphia (C.C.A.) 253 F. 725, 
726. In the case last cited, the court said: “While admitting the right of. the 
insured to change at will the beneficiary, she [beneficiary] denies his right to 
create a lien on the policies without her consent. It would seem that the greater 
right included the lesser. If the insured could have changed the beneficiary to 
another person, or even to his own estate, he could have assigned or incumbered 
the policies to secure a loan. An assignment, in fact, to secure a debt greater 
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than the face of the policies, would have been, in effect, a change in the bene- 
ficiary, which the policies specifically give the insured the right to make.” The 
case of Schoenholz v. New York Life Insurance Co., 234 N.Y. 24, 136 N.E. 227, upon 
which the respondent relies, is distinguishable. In that case the action was 
brought to have canceled the designation of the defendant insurance company 
and to have the insurance paid to the plaintiff. The plaintiff claimed to have 
received an oral assignment. Realizing that this was void under the provisions 
of the policy, the action was instituted on the theory that there had been in 
equity a change of beneficiary. The court held that the provisions of the policy 
with respect to change of beneficiary were for the protection of the company, 
upon which it might rely if it chose. The company did chose so to rely, and 
that was the basis of the decision. In the case at bar the insurance company is 
neutral, its only interest being that it be not subjected to a double liability, 
Under such circumstances there has been a waiver by the insurance company 
of any requirements with respect to the change of beneficiary, and the rights 
and equities of the claimants are left to the determination of the court without 
respect (of any such considerations. This is made clear by the case of Chatham 
Phenix National Bank & Trust Co. v. Travelers’ Insurance Co. of Hartford, 
Conn., 232 App.Div. 598, 600, 251 N.Y.S. 43, 45, where the court said: “The 
provision requiring written assent by the insurance company was solely for its 
own benefit. It could be waived by the insurer, and a prior designee would not 
be heard to complain. If the action had been brought against the insurance 
gompany and it had rested its defense upon its lack of consent, a different 
situation would be presented. But it is not defending here. It has waived the 
requirement of its written approval and leaves it to this court to determine which 
of these parties is entitled to the proceeds of the policies.” 

[3] Plaintiff Katz having taken an absolute assignment of the policy for 
value and the only reason for the failure to make a physical change of beneficiary 
in the policy being the wrongful refusal of plaintiff Moskowitz to surrender the 
same, Katz is rightfully entitled to the proceeds of the policy. In Lahey v. 
Lahey, 174 N.Y. 146, 158, 66 N.E. 670, 674, 61 L.R.A. 791, 95 Am.St.Rep. 554, it is 
said: “We are of the opinion that the principle of these cases should be 
followed; that under the findings ‘of fact which are conclusive upon us it should 
be held that the plaintiff wrongfully retained the certificate from the possession 
of her husband, and that by reason thereof a proper transfer was prevented; 
that she should not be permitted to profit by her own wrong, but that although 
the attempted change of beneficiary was imperfect, equity should aid the defend- 
ant and consider that as done which ought to have been done.” 

[4] The respondent’s contention, that under section 52 of the Domestic 
Relations Law she has a vested interest as beneficiary of the policy of which 
she cannot be deprived, is quite untenable. Section 52 is in no way involved. 
This section gives the widow of the insured certain rights against creditors of 
the estate in insurance of which she is beneficiary, provided, of course, the 
insurance belonged to the insured at the date of his death and the widow con- 
tinued to be the beneficiary. Obviously it could have no application to a case 
where the insured in his lifetime had duly assigned the policy. 

The judgment and orders should be reversed, with costs, and appellant's 
cross-motion for summary judgment granted. 

Judgment and orders unanimously reversed, with costs, and appellant's 
cross-motion for summary judgment granted. All concur. 








HUGHES v. JOHN HANCOCK MUT. LIFE INS. CO. 
Municipal Court of New York, Borough of Queens, First District. April 26, 1937. 
297 New: York Supplement 116. 
6. ESTOPPEL. 


To work estoppel against insurer’s denial of liability on policy, there must be 
such conduct on part of insurer as would, if insurer were not estopped, operate as 
fraud on party who has taken or neglected to take some action to his own prejudice 
in reliance thereon. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

8. APPLICATION, APPROVAL OF. 


Under receipt for advance payments on premiums on life policy reciting that 
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policy would be in force from date of application if application was approved at 
home office of company, and that monthly premium would be returned if applica- 
tion was not approved within 60 days, insured and beneficiary were charged with 
knowledge that no contract of insurance arose until after approval of application 
by home office. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

9. AGENCY. 

Where receipt for advance payment on premium on life policy recited that 
policy would be in force from date of completion of application if application was 
approved at home office, and that monthly premiums would be returned if applica- 
tion was not approved within 60 days, acceptance of premium by insurer’s agent 
with statement 10 days later that application was accepted was not binding on 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

10. APPROVAL OF APPLICATION. 

A receipt for advance payment on premium on life policy reciting that insur- 
ance should be in force from date of completion of application if application was 
approved at home office of company, and that premium would be refunded if 
application was not approved within 60 days, constituted conditional or qualified 
acceptance of application dependent upon approval thereof by home office of insurer. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 

12. CONTINUING OFFER. 

Under receipt for advance payment on premium for life policy, reciting that 
premium would be returned on surrender of receipt “if” application was not 
approved or no notice was given by insurer of action thereon within 60 days, 
insurer reserved 60 days to accept or reject continuing offer of applicant for 
policy. 

“Tf” means in case that, implying a condition precedent unless it be 
controlled by other words, and introduces a conditional clause. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

15. ACCEPTANCE. 

In absence of facts constituting estoppel, insurer was not liable for payment 
of death benefits on life policy on which advance premium had been paid by insured, 
where insured died prior to acceptance of application by home office, and receipt 
for advance premium provided that insurance should be in force from date of 
completion of application if policy was approved at home office, and that monthly 
premium would be returned if application was not approved or acted on within 
60 days, since approval by company was prerequisite to right to recover. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


Action by Frank Hughes against the John Hancock Mutual Life Insurance 
Company to recover death benefits under alleged policy of insurance. On defend- 
ant’s motion to set aside a verdict in the plaintiff’s favor. 

Motion granted. 

Irving Cook, of Brooklyn, for plaintiff. 

Tanner, Sillcocks & Friend, of New York City (William Moore, of New York 
City, of counsel), for defendant. 

Perte, Justice. 

In this action, the plaintiff, as alleged beneficiary, seeks to recover the sum 
of $1,000, the death benefit under an alleged policy of insurance, for which an 
advance payment of $2.15 was paid on December 14, 1936, at the time the applica- 
tion was signed by Thomas Hughes. The applicant died subsequently on January 
5, 1937, and no policy was ever issued, although it is the plaintiffs contention that 
the defendant’s agent, I. Israel, represented that, about 10 days after the alleged 
premium was paid, the application had been accepted at the defendant’s home office. 

Testimony was taken at length upon the trial and the issues of fact were 
submitted to the jury which returned a verdict in favor of the plaintiff. The 
defendant makes the present motion to set aside the aforesaid verdict as contrary 
to the evidence, against the weight of the evidence, and the contrary to the law. 

The defendant’s contention is based upon the language of its temporary receipt 
given to the deceased applicant on December 14, 1936, wherein it is stated that the 
insurance application “if it [the application] is approved at the Home Office of the 
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Company, shall be in force from the date of the completion of the application, pro- 
vided that on said date the applicant was insurable in accordance with its rules for 
the amount. * * * Such approval shall constitute in effect a delivery of the policy. 
If within sixty days of its date, the application be not approved or tf no notice be 
given by the Company of action therein, the monthly premiwm so paid will be 
returned upon surrender of this receipt.” 

The principal question to be determined is whether or not an enforceable con- 
tract of insurance was created under the foregoing facts. 

[1] The general rule is that, to constitute a contract, there must be an accept- 
ance of the offer because, until the offer is accepted, both parties have not assented 
to the contract, or, in the figurative language frequently used by the courts, their 
minds have not met. Barrow Steamship Co.. Ltd. v. Mexican Central Railway Co., 
Ltd., 134 N.Y. 15, 31 N.E. 261, 17 L.R.A. 359. The defendant contends that its 
conduct towards the applicant clearly shows that there never was an unconditional 
acceptance of his application for an insurance policy by the home office. While 
conceding that there was no written acceptance of the deceased’s application, the 
plaintiff urges that the defendant’s conduct under the circumstances was sufficient 
to constitute an acceptance. 

[2] Unquestionably acceptance may sometimes be indicated by conduct or 
acquiescence. Barber-Greene Co., Inc, v. M. F. Dollard, Jr., Inc., 239 App.Div. 655, 
269 N.Y.S. 211. ‘This has been found generally in cases of waiver or estoppel and 
where assent has been inferred as a matter of law from the failure to act. 

However, in an action involving the same legal principle (Truglio v. Zurich 
General Accident & Liability Ins. Co., 247 N.Y. 423, 427, 160 N.E. 774), Cardozo, 
J., held: “We are told that such assent is to be inferred as a matter of law from 
the failure to act upon the request for two days, and this in the face of a provision 
that no assignment shall be effective without written approval indorsed upon the 
policy. Contracts are not made so easily. The defendant was free to accept or to 
reject the new owners either with reason or without. Mere silence or inaction 
left the situation as it was.” In 1 Williston on Contracts (p. 168) it is said: 
“Generally speaking an offeree has a right to make no reply to offers.” 

[3-5] As a general rule, where the contract is wholly executory, the circum- 
stances must be very peculiar under which an acceptance may be inferred from 
silence merely. Jn such cases, silence can operate ordinarily as an acceptance only 
by way of estoppel, and to raise an estoppel from silence there must have been 
some duty to speak, and the failure to do so must have operated to mislead, and 
generally a person is under no obligation to do or say anything concerning a 
proposal which he does not choose to accept. In More v. New York Bowery Fire 
Ins. Co., 130 N.Y. 537, 545, 29 N.E. 757, 758, the Court of Appeals ruled: “The 
courts have applied the principles of waiver and equitable estoppel in a most liberal 
manner to insurance contracts, but always to enforce good faith and to prevent 
injustice and fraud where the insured has been misled by the acts of the company or 
its agents. But no case has yet decided that the mere failure to respond to an 
application raised an inference that the company accepted and insured the risk. A 
party cannot be held to contract where there ts no assent. 

[6] In the case at bar the plaintiff failed to establish by any proof that a 
situation of estoppel had been created by the insurance company’s conduct and 
that its silence and failure to act on the deceased’s application misled him. There 
must be such conduct on the part of the insurer as would, if it were not estopped, 
operate as a fraud on the party who has taken or neglected to take some action to 
his own prejudice in reliance upon it. More v. New York Bowery Fire Ins. Co., 
supra. 

[7] When a party is under a duty to speak, or when his failure to speak is 
inconsistent with honest dealings and misleads another, then his silence may be 
deemed to be acquiescence. If the defendant company knew that Israel or another 
agent was acting in excess of authority and did not disclaim his acts, it might be 
held liable, as in such a case there is a duty to speak. 

[8] But in this case the plaintiff offered no proof as to elements of that 
character nor as to the authority of any agent to bind the home office of the 
defendant company with respect to the acceptance of applications for insurance. 
Neither the plaintiff nor the deceased was misled by the defendant company. They 
knew they had no contract of insurance until the application was approved by the 
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home office. Similar conclusions have been arrived at in other jurisdictions. New 
York Union Mut. Insurance Co. v. Johnson, 23 Pa. 72; Royal Ins. Co. v. a 
119 Pa. 6, 12 A. 607, 4 Am.St.Rep. 622; Haskin v. Agricultural Fire Ins. Co., 78 
Va. 700; Misselhorn v. Mutual Reserve Fund Life Ass’n (C.C.) 30 F. 545; 
Winnesheik Ins. Co. v. Holzgrafe, 53 Ill. 516, 5 Am.Rep. 64. 

And it was said in Titus v. Glens Falls Ins. Co., 81 N.Y. 410, 419, in reference 
to a waiver by an insurance company of a breach of a condition which forfeited 
a policy, that “a waiver cannot be inferred from its mere silence.” 

To quote once again from the learned opinion in More v. New York Bowery 
Fire Ins. Co., supra, 130 N.Y. 537, at page 547, 29 N. E. 757, 759, “Our opinion és 
that when an application for insurance ts made, and its rejection is not signified, 
no presumption of its acceptance can be indulged in. There must be actual accept- 
ance, or there is no contract.” 

[9] Now, it is plain that defendant’s agent Israel had no right to make any 
statements as to the acceptance of the application such as would bind the defendant’s 
home office. Had the plaintiff or the applicant any right to rely on it? Did the 
acceptance of the premium of $2.15 by Israel, coupled with the alleged statement by 
him 10 days later, that the application was accepted, bind the defendant? 
Obviously not, since at the beginning the very clear and unambiguous language 
of the receipt informed them that only the home office could approve the applica- 
tion. This fact limited and qualified all subsequent dealings or conversations with 
Israel. A different question would have been presented had the plaintiff or the 
applicant dealt with the agent with no knowledge as to any limitations upon his 
powers. Bodine v. Exchange Fire Ins. Co. of City of New York, 51 N.Y. 117, 
10 Am.Rep. 566; Arff v. Star Fire Ins. Co., 125 N.Y. 57, 64, 25 N.E. 1073, 10 L.R.A. 
609, 21 Am.St.Rep. 721. But such a case is not presented here on the facts. 

[10] The temporary receipt clearly sets forth a conditional or qualified 
acceptance of the insured’s application, dependent upon the approval thereof by the 
company’s home office. It represented an unambiguous agreement between two 
competent, contracting parties. 

A further condition expressed in said receipt must be taken into consideration 
as being of utmost importance. The applicant expressly agreed that he could not 
ask for a return of his premium deposit until after 60 days of its payment and the 
application had not been approved or other notice sent by the company. 

[11, 12] This provision clearly excludes speculation as to the intention of the 
applicant and the defendant company since it represents an express unequivocal 
conditional waiting period. The company reserved unto itself 60 days to accept or 
reject the continuing offer of the applicant for a policy of insurance. An offer 
which is left open for future acceptance, as in the instant application for insurance, 
is a continuing offer during the time limited for acceptance, unless revoked. As 
soon as it is accepted, it ripens into a contract. Braverman v. Naimark (Sup.) 
194 N.Y.S. 855. This waiting period was apparently reserved by the company for 
its course of investigation as to the applicant’s record, moral risk, etc. The court 
cannot disregard the express condition contained in the receipt to which the appli- 
cant acceded without modification. Neither the court nor the jury may substitute 
its ideas as to such clear expressions of the respective parties. The form and con- 
tent of the agreement is fair and does not work any unusual hardship on any 
applicant for insurance. A contrary interpretation of the language of the receipt 
would violate the elementary principles of the freedom of contractual rights. 

“Tf,” as defined in Webster’s Twentieth Century Dictionary (unabridged), has 
the meaning of “in case that”; the same word, in Black’s Law Dictionary (p. 
is said to imply a condition precedent, unless it be controlled by other words. In 
Marschall v. Eisen Vineyard Co., 7 Misc. 674, 676, 28 N.Y.S. 62, it was held that the 
word “if,” in the definition of lexicographers as well in popular apprehension, is a 
word which introduces a conditional clause. 

{13, 14] Thus in the instant case the receipt stated “if within sixty days of its 
date, the application is not approved * * * the monthly premium will be returned.” 
It is well-settled law of this state that, where the offer is subject to conditions 
requiring something more than the mere expression of assent of the person 
attempting to accept them, there must be a compliance with such conditions. The 
failure to comply therewith, whether as the result of misapprehension, inadvertence, 
or neglect of the party seeking to take advantage of the offer, will prevent. a 
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consummation of the contract. 1 Clark’s New York Law of Contracts, p. 44. An 
acceptance or statement qualified or introduced by “if” is regarded as conditional. 
Marschall v. Eisen Vineyard Co., supra. 


In a similar action, Marks v. Hope Mutual Life Insurance Co., 117 Mass. 528, 
the binding receipt provided, in part, as follows: “Received from Joseph Marks, 
ten and fifty one hundredths dollars, for which (provided the application is 
approved at the home office) I agree to furnish him a fifteen years’ endowment 
policy upon his life, for five thousand (5,000) dollars, from the Hope Mutual Life 
Insurance Co. of New York, within thirty days from date, or if the application is 
declined, to return the above amount to him or his order, on demand and return 
of this receipt.” 


The court (at page 532) held: “we are unable to give to the writing any effect 
except as an agreement to return the money received unless a policy should be 
issued and furnished to the plaintiff within thirty days. It cannot operate as a 


present insurance for thirty days, or until a policy should be furnished.” (Italics 
not in original.) 


Similarly in the leading case of Mutual Life Ins. Co. v. Young’s Administrator, 
23 Wall. (90 U.S.) 85, 87, 106, 23 L.Ed. 152, the language of the receipt recited in 
part, “provided that said application shall be accepted by the said company.” No 
time limit was inserted, 


With respect to this receipt, the court said: “The receipt * * * was the initial 
step of the parties. Jt reserved the absolute right to the company to accept or 
reject the proposition which it contained. * * * The entire subject was both affirm- 
atively and negatively within its choice and discretion. The acceptance was a 
qualified one, and there was none other.” 


The case of Hart v. Travelers’ Ins. Co., 236 App.Div. 309, 258 N.Y.S. 711, 
affirmed, 261 N.Y. 563, 185 N.E. 739, cited in support of plaintiff's contention, is 
not in point, since that case involved an ambiguous binding receipt, which is not true 
of the receipt in this action. The applicability of the authority of Buono v. 
Prudential Ins. Co., of America, 240 App.Div. 898, 267 N.Y.S. 972, to the present 
action is not clear since the language of the temporary receipts and other facts 
differ and the case turned upon an entirely different question. 

[15] In the case at bar, as in the action of Corning v. Prudential Ins. Co. of 
America, 248 App.Div. 187, 288 N.Y.S. 661, the language of the receipt in the 
one sentence dealing with the taking effect of the insurance, fortified by similar 
language in the application, makes it plain that approval by the company was a 
prerequisite. 

he clear and unambiguous language of the application and receipt in this 
case requires a holding that the insurance was not to take effect until the application 
was approved, and, under the undisputed facts, no such approval was given by the 
defendant company’s home office. The plaintiff herein does not claim that there 
was any ambiguity in the receipt so as to come within the ruling of the Hart Case, 
and neither this court nor the jury may modify the express language of said 
receipt. 

efendant’s motion to set aside the verdict of the jury herein should be and 
the same is hereby granted, said verdict being contrary to the law, contrary to the 
evidence, and against the weight of the evidence. Sumbit order. 


PATENT v. TRAVELERS’ INS. CO. 
Municipal Court of City of New York, Borough of Queens, Fourth District. 
April 14, 1937. 
297 New York Supplement 209. 
1 ASSIGNMENT. 

An assignee of life policy which had not been assigned by written instrument 
attached to policy and given to insurer, as required by policy provision, was 
barred from recovering on policy, since provision was made for insurer’s benefit, 
and insurer was entitled to insist upon compliance therewith. 

(For other cases, see Insurance, Dec. Dig. § 208.) 

3. REINSTATEMENT. 
Where insured in his lifetime applied for reinstatement of life policy, agree- 


ing that it had lapsed, and failed to pass physical examination, assignee was 
barred from recovery on policy, even though insurer did not prove that notice 
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cf lapse required by statute had been served, since agreement was binding upom 
insured (Insurance Law, § 92). 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Action by Henry Patent against the Travelers’ Insurance Company. On 
defendant’s motion for an order for judgment dismissing plaintiff’s complaint. 

Motion granted. 

I. Robert Shniper, of Jamaica (Martin M. Kolbrener, of New York City, 


of counsel), for plaintiff. 

Moran, Galli & McGlinn, of New York City (James J. Vaughn, of New 
York City, of counsel), for defendant. 

KEITH, Justice. 


This is a motion for an order for judgment dismissing the complaint of the 
plaintiff pursuant to rule 113 of the Rules of Civil Practice and section 476 of 
the Civil Practice Act. The motion was heretofore granted by me upon the 
moving papers, no one appearing in opposition, but thereafter it was stipulated 


between the parties that the motion should be heard again before me upon the 
merits, and pursuant to this stipulation argument was had before me. 


The defendant urges as the principal ground on which the complaint should 
be dismissed and the defendant have summary judgment, first, that the assign- 


ment from the insured under which the plaintiff claims is of no effect for the 


reason that it appears that the assignment was not made by an instrument in 
writing indorsed upon the policy or attached thereto and that no such written 
instrument was ever furnished to the company and that no change of beneficiary 
or written consent thereto was ever indorsed upon the contract of insurance nor 
attached thereto; second, that the insured on November 23, 1935, made a written 
application to the defendant for reinstatement of the policy and that the 
application for reinstatement, the insured stated that he was making 
the application for reinstatement of the policy of insurance “which 
lapsed for non-payment of premium”; in said application the insured also stated 
that he was in good health and that within the past five years he had not suf- 
fered from any bodily disease or infirmity other than the removal in October, 
1932, of his leit eye tor a tumor, the nature of which was stated by him to be 
unknown. On the same date as the application the insured was examined by 
Dr. John R. Le Conte, medical examiner for the company. The medical exam- 
iner found that, in addition to the loss of the left eye, the assured was in bad 
health, as more fully set forth in his annexed affidavit. The evidence of insur- 
ability, therefore, was not satisfactory to the company, and they declined to 
reinstate the policy. 

[1] As to the first objection,*defendant is correct in its contention, as it 
appears affirmatively that the original assignment by the insured to the plaintiff 
was found lying among the papers of the insured several days after his death. 
The provision in the policy requiring the assignment to be in writing and 
attached to the policy and given to the Insurance Company was made for the 
benefit of the company, and the company is within its rights in insisting upon 
compliance with the terms of the policy. See the cases of Strianese v. Metro- 
politan Life Insurance Co., 221 App.Div. 81, 223 N.Y.S. 16; Schoenholz v. New 
York Life Ins. Co., 234 N.Y. 24, 136 N.E. 227; Fink v. Fink, 171 N.Y. 616, 64 

The case of Rothstone v. Norton, 231 App.Div. 59, 246 N.Y.S. 354, is not in 
point as in that case it clearly appears that the Insurance Company saw fit not 
to insist upon this clause in its policy, but to let the two claimants fight the 
matter out between themselves. In the instant case the defendant does not 
waive the clause in its policy in regard to assignments, but strenuously insists 
upon the enforcement thereof. 

[2] lf this were the only objection raised to plaintiff’s complaint, however, 
and the only reason for the motion for judgment thereon dismissing the same, 
I would be inclined to deny the motion. While the assignment from the insured 
to the plaintiff is of no effect for the reasons above stated, the plaintiff now 
shows in his affidavits that he has an assignment from the beneficiary under 
the policy. It is true that this assignment from the beneficiary was under date 
ot November 18, 1936, which is two days after the summons and complaint in 
this action were served, and the plaintiff could not avail himself of it in this 
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action were it not for the provisions of the amendment to the Civil Practice Act 
contained in section 245-a of the Civil Practice Act. By this section, the plain- 
tiff may move for leave to serve a supplemental complaint for the purpose of 
pleading facts which have originated since the filing of the original complaint. 
Had the plaintiff moved for permission to serve a supplemental complaint, there- 
fore, and alleged the assignment from the beneficiary, he would be permitted to 
do so, and since he may be entitled to such relief, it would be unfair to grant 
this motion were it not for the second point raised by the defendant which is 
even, if anything, more serious than the first objection urged. 

[3] In my opinion, the defendant is correct in its second contention—that the 
provisions of section 92 of the Insurance Law have no application to the facts 
of the instant case. This is not an action where the defendant sets up the 
defense that the policy is lapsed and would, therefore, be required to prove 
that the notice required under section 92 of the Insurance Law had been served. 
The defense of the defendant is not that the policy has lapsed, but rather that 
the insured applied for reinstatement of the policy and failed to pass the medical 
examination given him by the terms of the insurance policy upon his application 
for reinstatement. By applying for reinstatement, the insured agreed with the 
company that the policy had lapsed. The agreement is binding upon him, and 
he is barred from thereafter saying, after applying for reinstatement and a 
physical examination, that the policy had not lapsed. The reason for that is 
clear. By the terms of the policy of insurance he would not be entitled to another 
physical examination or a reinstatement unless the policy had lapsed. He may 
not blow both hot and cold—in one breath say “the policy has lapsed, and I, 
therefore, wish reinstatement under the terms of my policy after a new physical 
examination” and, when he fails to pass that physical examination, to come in 
and say “well, my policy has not lapsed after all.” This is borne out by the fol- 
lowing cases: Teeter v. United Life Insurance Association, 159 N.Y. 411, 54 
N.E. 72; Levitt v. Prudential Insurance Company of America, 150 Misc. 754, 270 
N.Y.S. 39. 

The motion of the defendant will, therefore, be granted. 


GREENBERG v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Second Department. June 25, 1937. 


297 New York Supplement 227. 
DISEASE. 

In action on life policy, whether insured was suffering from hemorrhoids at 
time of application for insurance, and if so, whether such condition constituted 
disease of anus or rectum within meaning of. application for policy, and whether 
health of insured at time of delivery of policy was as prescribed in application, 
were for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Action by Rae Greenberg against the Prudential Insurance Company of 
America. Judgment for defendants, and plaintiff appeals. 

Reversed, and new trial granted. 

Argued before Lazansky, P. J., and Carswell, Adel, Taylor, and Close, JJ. 

Leo Fixler, of New York City (Murray G. Jenkins, of New York City, on 
the brief), for appellant. 

Benj. Paul Goldman, of New York City (Howard S. Levie, of New York 
City, on the brief), for respondent. 

Memorandum by the Court. - 

In an action to recover upon a policy of life insurance, judgment in favor 
of the defendant dismissing the complaint on the merits, entered upon a nonsuit 
directed by the court, reversed on the law and a new trial granted, with costs 
to the appellant to abide the event. Questions of fact were presented for the 
determination of the jury: (a) Whether the insured was suffering from hemor- 
rhoids at the time of his application for insurance. (b) If so, whether that 
condition constituted a disease of the anus or rectum within the meaning of the 
terms of the application and policy; and (c) whether the health of the insured 
at the time of the delivery of the policy was as described in the application. 





Elenberg v. Metropolitan Life Ins. Co. 


ELENBERG v. METROPOLITAN LIFE INS. CO. 
SAME v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, First Department. June 22, 1937. 
297 New York Supplement 343. 
HEART DISEASE. 


In actions for disability benefits under life policies, evidence that insured, 
a real estate operator, suffered from heart disease, which limited his activities 
to some extent, he/d not to establish that insured became “totally and permanently 
disabled” or “wholly disabled by disease and continuously and fully prevented 
from engaging in any occupation” within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Trial Term, Bronx County. s 

Separate actions for “total and permanent disability” benefits under life pol- 
icies, by Charles Elenberg against the Metropolitan Life Insurance Company, 
and against the Travelers’ Insurance Company, tried together at Trial Term of 
the Supreme Court without a jury, wherein medical expert testimony was intro- 
duced to show that plaintiff was suffering from serious heart disease which was 
likely to become worse, and moving pictures were introduced of plaintiff engaged 
in outdoor activity, plaintiff’s application for a chauffeur’s license, and expert 
testimony were introduced to show that plaintiff was not disabled. From judg- 
—— for plaintiff in the sums of $3,405.64 and $3,198.06 respectively, defendants 
appeal. 

Reversed, and complaint dismissed. 

Argued before Martin, P. J., and Untermyer, Dore, Cohn, and Callahan, JJ. 

Tanner, Sillcocks & Friend, of New York City (Herbert F. Garrick, of New 
York City, of counsel; Leonard M. Gardner, of New York City, on the brief), for 
appellant Metropolitan Life Ins. Co. 

Moran, Galli & McGlinn, of New York City (William A. Roe, of New York 
City, of counsel; Louis P. Galli, of New York City, on the brief), for appellant 
Travelers’ Ins. Co. ; 

Goldstein & Goldstein, of New York City (David Goldstein, of New York 
City, of counsel; Thomas G. Frost, of New York City, on the brief), for respond- 
ent. 

Per Curiam. 

While the evidence disclosed that the plaintiff, a real estate operator, was 
suffering from a disease of the heart which limited his activities to some extent, 
he failed to establish by a fair preponderance of evidence that such disease totally 
disabled him within the definition contained in either policy. 

The judgments should be reversed, with costs, and the complaints dismissed, 
with costs. 

Judgements unanimously reversed, with costs, and complaints dismissed, with 
costs. : 

FLYNN v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, First Department. July 1, 1937. 
297 New York Supplement 349. ‘ 
1. SOUND HEALTH. 


__ Under industrial life policy reserving in insurer right to declare policy void 
if it developed that insured was not in sound health at date of issuance of policy 
or had been attended by a physician for serious disease or complaint for two 
years prior to date of policy, policy was effective when issued and insurer had 
burden to establish breach to avail itself of reserved remedy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 
4. QUESTION FOR JURY. 

_In action on group life policy wherein insurer relied on right reserved in 
policy to avoid policy if insured had been attended by a physician for serious 
disease or had specified diseases within two years before date of issue, question 
whether insured had chronic interstitial nephritis for period of six months before 
o death which occurred five months and ten days after issuance of policy was 
or jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 
Appeal from Supreme Court, Appellate Term, First Department. 
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Action by Mary Flynn, as administratrix of the estate of Patrick Verlin, 
deceased, against the Metropolitan Life Insurance Company. From a_ deter- 
mination of the Appellate Term of the Supreme Court (162 Misc. 391, 294 
N.Y.S. 831), which reversed a judgment of the Municipal Court, Borough of 
Bronx, entered on a verdict in plaintiff's favor after a trial before the court and 
a jury, and which ordered a new trial, the plaintiff appeals by permission of the 
Supreme Court on a stipulation for judgment absolute. 

Determination of the Appellate Term reversed and judgment of the Muni- 
cipal Court affirmed. 

Argued before Martin, P. J., and Untermyer, Dore, Cohn, and Callahan, JJ. 

Martin A. Kraus, of New York City, for appellant. 

Tanner, Sillcocks &- Friend, of New York City (Herbert F. Garrick, of New 
York City, of counsel), for respondent. 

Dore, wer 

Plaintiff, as administratrix, sued to recover the proceeds of an industrial 
life insurance policy in the sum of $690 on the life of Patrick Verlin, deceased. 
The policy was -issued without medical examination on January 21, 1935. Five 
months and ten days thereafter the insured died on July 1, 1935. The policy 
contained a clause, the relevant provisions of which are as follows: 

“Tf (1) the insured * * * is not in sound health on the date of issue hereof ; 
or if (2) before the date of issue hereof the insured * * * has within two years 
before the date of issue hereof, been attended by a physician for any serious disease 
or complaint, or before said date of issue, has had * * * disease of the heart, liver 
or ae * * * then, in any such case, the Company may declare this policy 
void. oe” 

The defendant insurance company denied liability, asserting for a first separate 
and complete defense a breach of policy conditions in that the insured was not 
in sound health on the date the policy was issued and had within two years before 
such date been attended by a physician for serious disease or complaint. It also 
alleged for a partial separate defense a misstatement of the age of the insured 
in the policy schedule. 

The only issue litigated was the issue of breach of the aforesaid conditions. 

{1] The policy was not an accident policy nor did it provide that it should 
be void if either of the conditions was breached, but that “then in any such case 
the company may declare this policy void.” Italics mine. See Verolla vy. 
Metropolitan Life Ins. Co., N.Y.L.J. October 19, 1935, App.Term, 2nd Dept. The 
parties intended that the policy should be effective when issued. No condition 
precedent is here involved. The company reserved the right to declare the policy 
void if it developed that the insured was not in sound health at the date of 
issuance of the policy or had been attended by a physician for serious disease 
or complaint for two years prior to the date of the policy. Accordingly, the 
burden was on the defendant to establish the breach before it may avail itself 
of the remedy thus reserved. Keck v. Metropolitan Life Ins. Co., 238 App.Div. 
538, 264 N.Y.S. 892, affirmed, 264 N.Y. 422, 191 N.E. 495. 

[2, 3] Plaintiff, who was the administratrix, did not rely on or submit as part 
of her proofs the death certificate, but only the proof of death and the physician’s 
statement in the form supplied by the defendant. In this physician’s statement, 
the caiise of death was given as coronary stenosis and angina pectoris, duration 
eleven days, and to the question as to whether the deceased had any chornic 
disease the physician answered, “Not to my knowledge.” Defendant over objection 
and exception by plaintiff introduced in evidence the certificate of death which 
stated as contributory causes of death “chronic interstitial nephritis, duration six 
months.” 

Unless the death certificate was relied on and adopted by the plaintiff as part 
of the proofs of death, it was not admissible as evidence of the cause of death. 
Beglin v. Metropolitan Life Ins. Co., 173 N.Y. 374, 66 N.E. 102; Davis v. Supreme 
Lodge, Knights of Honor, 165 N.Y. 159, 58 N.E. 891; Buffalo Loan, Trust & Safe 
Deposit Co. v. Knights Templar & Masonic Mut. Aid Ass’n, 126 N.Y. 450, 458, 
27 N.E. 942, 22 Am.St.Rep. 839; Cirrincioni v. Metropolitan Life Ins. Co., 223 
App.Div. 461, 228 N.Y.S. 354. It is not clear from the evidence adduced that the 
transcript of the record of death issued by the health department was filed as 
part of the proofs of death. The defendant’s witness David Berger, the agent 
who procured the insurance, testified that the certifictae was handed to him not 
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by plaintiff but by Mrs. Shanley, a counsin of the deceased, when she presented 
the claim, but he qualified his testimony by saying “if I am not mistaken.” Bessie 
Shanley, also called by the defendant, stated that she got the death certificate 
and gave it to the agent. An examination of her testimony shows that she was 
incapable of understanding the distinction between the transcript of death offered 
by the defendant and the physician’s statement annexed to the proof of claim relied 
on by the plaintiff. Even if the transcript was given to the defendant’s agent by 
Bessie Shanley, there is no positive proof that it was filed as part of the proofs 
of death. In any event on this record, it cannot be said that plaintiff adopted 
the certificate as part of plaintiff’s proof of death. 

[4] Assuming, however, that there was sufficient to show that the transcript 
of death was submitted with the other proofs of death and adopted by plaintiff, 
at best this raised an issue of fact as to whether or not the deceased had chronic 
intersitial nephritis for a period of six months before his death. This is not a 
case in which the plaintiff offered no evidence as to the physical condition of 
the insured. Plaintiff, by cross-examination of the doctor who filed the physician’s 
statement and made out the death certificate and also by the testimony of a physi- 
cian called by the plaintiff who had examined the insured and testified that he 
could not have had chronic interstitial nephritis, clearly raised an issue of fact 
for the jury. That issue was submitted to the jury by the trial court on a charge 
more favorable to the defendant than the defendant was entitled to, as the 
court charged that the burden of proof was on the plaintiff to establish that 
the insured was in sound health on the date of the issuance of the policy and 
had not been attended by physicians for serious disease for two years before 
such date. The jury resolved that issue in favor of the plaintiff and it cannot 
he said that it is not supported by the evidence. 

[5] The court in its charge, without objection by the defendant’s counsel, 
stated that the issue raised by the partial affirmative defense as to misstatement. 
of age was not before the jury. Accordingly, that issue was out of the case. 

The Appellate Term reversed on two grounds: That the plaintiff failed to 
sustain the burden of proof as to sound health and also that it was encumbent 
upon the plaintiff to show that the age given by the insured in his application 
was his correct age. The application was not in evidence and the issue as to a 
misstatement concerning age was withdrawn from the jurv without objection 
and, as pointed out above, the intimation that the burden was on the plaintiff 
to show fulfillment of the conditions subsequent was error. 

After carefullly reviewing the evidence, we reach the conclusion that there 
was no material, prejudicial error in the record requiring judgment absolute against 
the plaintiff on her stipulation. 

The determination of the Appellate Term reversing the judgment of the 
Municipal Court and ordering a new trial should be reversed, and the judgment 
of the Municipal Court affirmed, with costs to the plaintiff in this court and in 
the Appellate Term. 

Determination of the Appellate Term unamimously reversed and judgment 
of the Municipal Court affirmed, with costs to the plaintiff in this court and 
in the Appellate Term. Order filed. All concur. 


HANDSHOE v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES.* 


* Application denied by Appellate Division, First Department, May 26, 1935, with $10 costs. 
Supreme Court, Appellate Term, First Department. March 29, 1935. 


297 New York Supplement 434. 
COMMISSIONS. 

An insurance agent was not entitled to commissions on premiums waived by 
insurer pursuant to life insurance policy during period of insured’s disability under 
agency contract providing for commisisons on premiums as paid in cash to insurer. 

(For other cases, see Insurance, Dec. Dig. § 84[2].) 


Appeal from Municipal Court, Borough of Manhattan, Fourth District. 

Action by Pauline Handshoe against the Equitable Life Assurance Society of 
the United States. Judgment for plaintiff (154 Misc. 7, 277 N.Y.S. 117), and 
defendant appeals. 

Reversed, and complaint dismissed on the merits. 

The agency contract between plaintiff's assignor and defendant provided ‘that 
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“the following commissions shall be allowed on premiums as paid in cash to the 
society.” 

Argued before Lydon, Frankenthaler, and Shientag, JJ. 

Alexander & Green, of New York City, for appellant. 

Hyman J. Goldberg, of New York City, for respondent. 

Per Curiam. 

Under the terms of the agency contract the plaintiff’s assignor was not entitled 
to commissions on premiums waived by the company pursuant to the policy during 
the period of disability. 

Judgment reversed, with $30 costs, and complaint dismissed on the merits, 
with costs. 

All concur. 


SIMPSON v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Superior Court of Pennsylvania. July 15, 1937. 
193 Atlantic Reporter 309. 
1. AGENCY FOR INSURER. 

Where insurer intrusts agent with policy for delivery to insured, who, rely- 
ing on agent’s apparent authority, pays premium to agent, such payment is equiv- 
alent to payment to insurer and insurer cannot deny agent’s authority to collect 
money, even though premium was paid before delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 137[3].) 

3. RESCISSION. 

Where insured surrendered annuity policy to subagent to be forwarded to 
home office for redating and policy was returned to insurer and marked can- 
celed, and no new policy was issued, old policy remained in force notwithstand- 
ing that subagent had not transmitted premium therefor to insurer, since con- 
sideration for rescission of old policy had failed. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Appeal No. 67, April term, 1937, from judgment of Court pf Common Pleas 
Allegheny County, No. 2508, July term, 1934; Joseph A. Richardson, Judge. 

Action in assumpsit by Agnes P. Simpson against the Equitable Life Assur- 
ance Society of the United States to recover the payments due under an annuity 
policy. From a judgment for defendant, plaintiff appeals. 

Reversed and remanded. . 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

Oliver K. Eaton, of Pittsburgh, and Ralph J. McAllister and Paul W. 
McAllister, both of McKeesport, for appellant. 

Karl W. Warmeastle, J. Roy Dickie, Charles A. Woods, Jr., and Dickie, 
Robinson & McCamey, all of Pittsburgh, for appellee. 

SALDRIGE, Judge. 

This action in assumpsit was brought by a beneficiary of an annuity policy 
issued by defendant, to recover the periodical payments alleged to be due there- 
under. The trial judge granted a compulsory nonsuit and refused a motion to 
take it off. This appeal followed. : 

Robert J. Simpson made a written application to the defendant, through 
Welday, a subagent, for a $5,000 single premium annuity policy, payable in 
annual installments of $341.20 for life, and, in case of his death prior to the 
payment of $5,000, the balance was to be paid to the plaintiff in yearly install- 
ments. 

Simpson, the annuitant, paid $5,000 to the subagent, who forwarded the 
application to the Edward A. Woods Company, defendant’s general agent, who 
sent it to defendant. A policy, dated November 12, 1928, was issued and trans- 
mitted to the general agent, who gave it to the subagent, and he delivered it 
to the annuitant, but did not remit the premium to the general agent or the 
defendant. On January 7, 1929, the annuitant surrendered possession of the 
policy to Welday for the purpose of having it reissued as of a later date in 
order to increase the amount of the annual payments. Welday returned it to 
the general agent, who, in turn, forwarded it to the defendant, together with an 
application for a new policy. The first contract was marked canceled and a new 
policy was delivered to the annuitant, dated March 23, 1929, identical in form 
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with the first policy, except as to the amount of the annual payment and the 
date payable. This same proceeding was successively followed, and three addi- 
tional redated policies were issued. 

On January 27, 1930, the annuitant delivered the last of the several policies 
to the subagent, who gave him a receipt therefor, which stated: “to be re-dated 
Feb. 25, 1930—Age 53-4.” This policy, as formerly, was sent to the general 
agent and forwarded by it to defendant, who, on January 30, 1930, marked it 
canceled, but did not issue a new policy. The general agent’s record was 
marked “N.T.O.” (not taken out). When the subagent failed to deliver a new 
policy or return the old one, the annuitant, upon inquiry, learned that the sub- 
agent had not paid the premium to defendant, but had used the money for his 
own purposes. The subagent then gave the annuitant a judgment note for 
$5,000. The annuitant died August 26, 1930, and this note was later found 
among his papers. The plaintiff testified that a few weeks thereafter “I took 
the note to Mr. Welday and asked him what he was going to do about it and 
he told me nothing could be done, that if I told on him, I would only be hurting 
him and I wouldn’t be able to get my money from the Insurance Company, but 
he would pay me.” Welday then gave her a new note, including interest, 
amounting in all to $5,226.52, which was entered October 23, 1933. Execution 
was issued against the property of Welday by a holder of a prior lien. The 
plaintiff filed a petition to have the proceeds of the sale marshaled, and on dis- 
tribution thereof she received $367.20 on account of her judgment. 

[1] Where an insurance company intrusts its agent with a policy for delivery 
to an insured, and the latter, relying on the agent’s authority or apparent author- 
ity, pays the premium to him, this is equivalent to a payment to the insurer, and 
it cannot be heard to say that its agent did not have authority to collect the 
money. In Transcontinental Oil Co. et al. vy. Atlas Assurance Co., Ltd., 278 Pa. 
558, 564, 123 A. 497, 499, the Supreme Court said: “ * * * the giving of posses- 
sion of an executed policy to an agent naturally invites the payment of the pre- 
mium to him; a consequence which the company must be held to have con- 
templated. Gosch y. Firemen’s Ins. Co., supra [33 Pa.Super. 496]. This has 
been irequently held in Pennsylvania, and liability imposed, where it appeared 
the insurance contract was placed in the hands of the agent or broker, to whom 
the consideration called for was given. Peretzman v. Ins. Co., 258 Pa. 319, 102 
A, 22; Riley v. Gom. Mut. Fire Ins. Co., 110 Pa. 144, 1 A. 528; Lebanon Mut. 
Ins. Co. v. Erb, 112 Pa. 149, 4 A. 8; Arthurholt v. Susquehanna Mut. Fire Ins. 
Co., 159 Pa. 1, 28 A. 197, 39 Am.St.Rep. 659.” See, also, Walker & Kavanaugh 
v. Lion Fire Ins. Co., 175 Pa. 345, 34 A. 736. In Restatement, Agency, § 71, it is 
stated: “Unless otherwise agreed, authority to receive payment is inferred from 
authority to conduct a transaction if the receipt of payment is incidental to 
such a transaction, usually accompanies it, or is a reasonably necessary means 
for accomplishing it.” This rule applies where the premium is paid before 
delivery of the policy. Riley vy. Com. Mutual Fire Ins. Co., supra. 

Here, undoubtedly, a binding contract was originally created. Was it dis- 
charged when the policy was returned to the insurer and marked canceled? 

[2, 3] The only purpose disclosed on January 7, 1929, when the policy was 
delivered to the subagent, was that it was to be forwarded to the home office 
tor redating, thus giving the annuitant, who, on this latter date, would be of 
aivanced age, an increased annuity. No part of the premium paid by the annui- 
tant was returned, nor was anything said or done which indicated an intent 
other than that the contract surrendered was to remain in full force and effect 
until a new policy was received. A rescission of a contract must be based on 
a sufficient consideration. Restatement, Contracts, § 406. Here, the only con- 
sideration was the execution and delivery ‘of a new policy. As this was not 
done, the consideration failed and the defendant's liability continued under the 
policy. 

[4] There is the further question whether plaintiff, in entering judgment 
against Welday and receiving her distributive share of the funds realized from 
the sale of his property, is barred from bringing this action. The trial judge 
held that she was. In granting the nonsuit, he stated that she had to elect 
whether she would bring her action against the insurance company on the con- 
tract or pursue Welday, individually, on his note; that both remedies were 
not open to her. This position, we think, was wrong. True, plaintiff is not 
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entitled to a double recovery, but obtaining from Welday, individually, part of 
the money due under the contract only reduced the defendant’s obligation. 
This was not a detriment to defendant, but a benefit, and did not estop plain- 
tiff from asserting her right under the contract. It well may be, under the 
circumstances present, that a jury would determine that the acceptance of the 
note from Welday, in view of his conduct and the position in which he placed 
laintiff, was in the nature of collateral security to give her additional protection. 
The remedies, in our view, were concurrent, and each was different as to form, 
parties, and facts. The proof necessary to support a recovery on the note did 
not coincide with that required in this action. 20 C.J. § 8, p. 11. The plaintiff, 
therefore, could prosecute one or both remedies until satisfaction was had. 20 
CJR se oO. 

[5] Furthermore, there was evidence presented that would justify the con- 
clusion by a jury that plaintiff was in ignorance of her rights or her remedies. 
It is only where one deliberately, and with full krhowledge of the facts, seeks a 
remedy, inconsistent with another, that he is deprived of the benefit of the 
other. A supposed election made by one under a mistake of facts, or a mis- 
conception as to his rights, is not binding. 20 C.J. § 29, p. 37. Consequently, to 
constitute an election in this case, the plaintiff, at the time the alleged election 
was made, must have had knowledge of the .facts from which her remedial 
rights arose. Any position taken by her before she knew all the facts was a 
mistake and not an election. 20 C.J. § 28, p. 35. See, also, Egan, Adm’r y, 
United Gas Imp. Co., 319 Pa. 17, 178 A. 683; 9 R.C.L. § 8, p. 962. 

‘It was error to hold as a matter of law that there was an election by the 
plaintiff that barred this action. While the case is close, we think there is 
enough in the record to require defendant to introduce its evidence. 

Judgment is reversed with a procedendo. 


BAHAS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES. 
Superior Court of Pennsylvania. July 15, 1937. 
193 Atlantic Reporter 344. 
1. PROOF OF DISABILITY. 

Under group life and disability policy and certificate, requiring, as condition of 
recovery, that proof of disability be presented within one year from date of com- 
mencement of disability, presentation of proofs was condition precedent to right to 
disability benefits, and period of one year was reasonable and valid limitation. 

(For other cases, see Insurance, Dec. Dig. §§ 536, 539[1].) 

3. PROOF OF DISABILITY. 

Where insurer issued group life and disability policy to employees’ association 
and certificate to employee, requiring proof of disability within one year after its 
commencement, and providing that only certain officers of insurer might waive 
insurer’s rights, association was required, under policy, to furnish information 
relating to eligibility of employees for insurance, association furnished blanks for 
claims, and requested blanks for proofs from insurer, investigated claims, and 
made recommendations to insurer, and, on receiving notice of employee’s condition 
eighteen months after commencement of disability, insurer advised employee to take 
up matter with association, association was “agent” of employees, and not of 
insurer, and employee could not recover from insurer because of association's 
waiver of proof of disability. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 

5. NOTICE OF ACCIDENT. 

Under group life and disability policy and certificate, requiring, as condition of 
recovery, that proof of disability be presented within one year from commence- 
ment of disability, mere notice that insured had suffered accident or was ill was 
not sufficient. 

(For other cases, see Insurance, Dee. Dig. § 543.) 

Appeal No. 128, April term, 1937, from judgment of Court of Common Pleas, 
Allegheny County, No. 3479, July term, 1933: Samuel H. Gardner, Judge. 

Assumpsit by Nicholas Bahas against the Equitable Life Assurance Society of 
the United States, for total and permanent disability benefits of a group life and 
disability policy issued to an association of the employees of the Edgar Thompecs 
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Steel Works, and of a subsidiary certificate issued to plaintiff under the group 
policy. A compulsory nonsuit was entered, and plaintiff appeals from the refusal 
to take off the nonsuit. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

John E. Evans, Jr., and Margiotti, Pugliese, Evans & Reid, all of Pittsburgh, 
for appellant. 

Henry Eastman Hackney, Seward H. French, Jr., Reed, Smith, Shaw & 
McClay, and Karl W. Warmcastle, all of Pittsburgh, for appellee. 

Parker, Judge. 

This was an action in assumpsit brought to recover for total and permanent dis- 
ability on a group life and disability insurance policy issued by the Equitable Life 
Assurance Society (hereinafter referred to as the Society), insuring employees 
of the Edgar Thomson Steel Works and issued to an association of such employees, 
and on a subsidiary certificate issued by defendant to the plaintiff under the terms 
and conditions of the group or master policy. A compulsory nonsuit was entered 
and plaintiff has appealed from the refusal to take off the nonsuit. 

The contract, which was the master policy, the attached application, and the 
certificate, required as a condition of recovery for permanent and total disability 
that due proof of such disability should be presented “before the expiration of one 
year from the date of its commencement.” A controlling question, if decided 
adversely to the plaintiff, is whether there is sufficient evidence in the record to 
sustain a finding by the jury that notice of the claimed disability given to the 
association of employees was notice to the Society. Was the association the agent 
of the Society for the purpose of receiving notice and proof of disability? We 
agree with the conclusion of the court below that it was not. 

The employees of the Edgar Thomson plant of the Carnegie Steel Company 
organized an association known as “Edgar Thomson Steel Works Employees Relief 
and Safety Association” (hereinafter referred to as the Union). This association 
was formed of those employees of that plant who wished to participate in life 
and disability insurance. The employees so associated adopted by-laws, chose their 
own officers, directors, and employees, and collected dues from the members. An 
office was maintained at the offices of the steel company and in that place there was 
a window marked “Insurance Collections,” where a full-time clerk was stationed 
who transacted business for the association, received payments from the members, 
and rendered other service to them. 


The Union took out a group insurance policy providing death and disability 
benefits for members of the association. Those who were then employees of the 
Edgar Thomson plant and future employees, subject to conditions not important 
here, were entitled to become members of the Union and participate in the insurance 
so long as they remained in the employ of that concern. The group policy was 
effective as of June 15, 1926, and provided insurance for over 3,000 employees. 
The Union undertook to pay in one sum in monthly installments the premium due 
on the policy, which premium was hased on the amount of insurance in force 
and the average age of the employees. 

The plaintiff, Nicholas Bahas, an employee of the company, made written 
application for membership in the Union and elected to participate in the insurance. 
A certificate was issued by the Society to him dated June 15, 1926, pursuant to the 
terms of the master policy, showing the amount of insurance for his benefit and 
setting forth the conditions under which benefit would be paid for total and per- 
manent disability, particularly the provision with relation to making proof within 
the period of one year from the beginning of disability. 


All members paid monthly dues to the Union and from the dues so collected the 
Union paid the Society the monthly installments of premium. No part of the 
premium or other expenses was paid by the employer, as is frequently the practice 
in group insurance, but each employee participating in the insurance directed the 
company to deduct the amount of his monthly dues from his wages and pay them 
over to the Society. Each employee paid to the Union as monthly dues his propor- 
tionate amount of the total premium represented by the face of his policy, all 
employees, regardless of age, paying the same rate per thousand. In addition, each 
employee paid from 4 to 6 cents per month to cover the expense of operating the 
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Union, including clerk hire and incidental expenses necessitated by the collection of 
dues, the payment of the premium on the master policy to the Society, and other 
service rendered to the members. — ; 

The plaintiff was, in 1931, working for the steel company only part time due to 
the depression, and on his off days secured odd jobs. On August 25, 1931, while 
painting a house, he fell from a scaffold and received injuries which resulted in 
his total and permanent disability. His dues to the association were paid until 
August 31, 1931. No further dues having been paid by plaintiff, he was advised by 
the association by mail on November 13, 1931, that he was expelled for nonpayment 
of dues and the Society was notified that he was no longer a member of the Union 
or entitled to participate in the insurance. At the time of the accident the plaintiff's 
dues were paid in full and he was then permanently disabled, so that if plaintiff 
had complied with the terms of the policy as to proof of disability within the year, 
he would have been entitled to recover. 

[1] Plaintiff concedes that no notice or proof of his disability was given directly 
to the Society by him or the Union until February 27, 1933, about eighteen months 
after the disability began. He depends alone on the fact that he notified the Union 
of his condition and received from it such a reply that if the defendant desired more 
specific proof, it was incumbent on defendant to indicate just what form of proof 
or other information it desired. The presentation of proofs was a condition 
precedent to the right to disability benefits and the period of one year was a 
reasonable and valid limitation. Courson v. New York Life Ins. Co., 295 Pa. 518, 
145 A. 530: Brams v. New York Life Ins. Co., 299 Pa. 11, 148 A. 855; Lucas v. 
John Hancock Mut. Life Ins. Co., 116 Pa.Super. 298, 176 A. 514; Equitable Life 
Assur. Soc. v. Adams, 259 Ky. 726, 83 S.W.(2d) 461; Western & Southern Life 
Ins. Co. v. Robertson, 255 Ky. 13, 72 S.W.(2d) 718. It is therefore clear that if 
the association was not the agent of the Society for the purpose of receiving notice 
and proof of disability, the plaintiff’s case must fail. 

[2] It is not seriously contended by appellant that there would be sufficient 
evidence to submit to a jury on the question of agency if there were not other 
circumstances than above set forth. Plaintiff does rely on other matters to which 
we will refer, viewing such evidence in a light most favorable to the plaintiff and 
drawing all reasonable inferences of fact in his favor. 


_ _ [3] The monthly premium to be paid by the association to the Society was sub- 
ject to revision from time to time, dependent on the amount of insurance in force 
and the ages of those participating in the insurance. The policy provided in that 
connection: “7. Union’s Reports. The Union shall furnish the Society with the 
names of all eligible members as they elect to participate in the insurance here- 
under, together with the information as to each necessary to determine the age, 
the amount of insurance and the date such insurance is effective in accordance with 
the Insurance Plan, and during the continuance of this policy all changes in status, 
discontinuances of participation and terminations in the group of members insured 
hereunder shall be reported to the Society by the Union within one month after 


they occur.” Appellant contends that this was some evidence that the Union was 
the agent of the Society. 


When the plaintiff, in February, 1933, first made claim directly to the Society, 
he received a reply from it in which it said: “We acknowledge receipt of your 


letter of February 27 and since it is customary that any matters arising under Group 
certificates be handled with the Group Patron, we would suggest that you get in 
touch with Mr. F. A. Power, Secretary-Treasurer, Edgar Thomson Steel Works at 
Braddock, Pennsylvania for further information concerning the matter about which 
you wrote us.” This was offered as evidence of a course of conduct on the part 
of the Society holding out the Union as its agent. 


It was shown by officers and employees of the association that it was the custom 


of the association to handle for the employees claims arising against the Society. 


It was the practice for one claiming under a policy to consult the association. The 
association had provided a blank form in which the employee entitled to benefits set 
forth his claim. When the Union received such a claim, it retained the form and 
advised the Society of the claim, which then sent the Union regular proofs of claim 
to be filled in. The Union assisted in the preparation of the proofs. It frequently 


investigated the merits of the claim and made a recommendation to the Society with 
relation to its payment and then forwarded the proofs to the Society, but the 
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Society made its own investigations of the merits of the claim and determined for 
itself whether it would be paid. Much stress is laid by the appellant on the fact 
that the individual employees had little or no contact with the Society. 

The question here involved has not been considered by the appellate courts of 
this state. So far as the terms of the written contract are concerned, there is 
nothing to sustain the contention that the Union was the agent of the Society for 
the purpose of accepting notice or proof of disability. The contract is one of 
insurance in which the Society is the insurer and the employees are the insured. 
The master policy is between the Society and the Union and the Union acted for and 
on behalf of the employees. There is a clear line drawn between the contracting 
parties and on one side is the Society, the insurer, and on the other are those 
insured. The Union must be on the same side of the dividing lines as the employees 
for it is there placed by the contract in direct opposition to the insurer. The Union 
was a creation of the employees, organized and supported, officered and managed by 
them, and it paid the premiums due on the policy. The Union was, in fact, the 
employees acting in concert. It cannot even be said to be an intermediary acting for 
or on behalf of both. The interests of the Union were in direct opposition to those 
of the Society. With respect to the ultimate purpose of the contract, protection, 
their interests were diametrically opposed and antagonistic. The insurer was to 
furnish benefits and the Union contracted to pay for such benefits that its members 
might receive them 

The making of the Union the agent of the Society to receive notice and proof 
of claims for benefits its not consistent with the relationship among the parties con- 
cerned. To hold that the Union was the agent of the Society for such purpose 
would be to deprive the Society of the protection it was entitled to receive under 
the clause requiring proof to be made within one year. If the appellant’s construc- 
tion of the contract is adopted, the employee would in fact be reporting his claim 
to himself or to a class of which he was a member. We would have the anomalous 
position of an agent, appointed, paid, and controlled by the members of the Union, 
the representative of an adversary. One objection to such a construction is shown 
by the precise situation existing here. It is conceded that no formal proof of 
disability was furnished the Society or the Union, but the plaintiff depends on a 
waiver by the Union of formal proofs by its conduct. In other words, under the 


construction contended for by the appellant, a voluntary association of employees 
would not only be the agent of the insurer, but would have authority as such to 
waive provisions in the two-party contract between the Society and the Union, pro- 
visions which were inserted for the benefit of the insurer. 

[4] To assume that the Union was the agent of the Society would require it to 
be held that the Union was agent for both the Society and employees, for certainly 


the Union represented the employees in many matters. One cannot serve two 


masters where their interests are antagonistic. “An agent is subject to a duty to 
his principal to act solely for the benefit of the principal in all matters connected 
with his agency.” Restatement—Agency, § 387. “Unless otherwise agreed, an agent 
is subject to a duty to his principal not to act on behalf of an adverse party in a 
transaction connected with his agency.” Id., § 391. It would require clear evidence 
to hold that the Society created such an incongruous situation as would be pre- 


sented. 
We do not see how the relationship of the parties was in any respect affected 


by the provisions in the policy requiring the Union to furnish certain information 


to the Society as to the persons insured. The amount of outstanding insurance and 
the resulting premiums were fixed on the basis of such facts. If the Union sought 
to have the amount of premium revised, it was necessary to have this information. 
In any event, it was information furnished by the insured to the insurer and, so far 
as any matter of agency was involved, the Union was representing the employees, 


those actually receiving the benefit of the insurance, 


Neither can we discover any support for the appellant in the letter written by 


the Society to counsel for the insured suggesting that plaintiff consult the Union. 
The letter was written in answer to a stale claim presented eighteen months after 
the disability commenced, and after the Union had reported to the Society that 
plaintiff had lost his right to any insurance. The most natural course was for the 


Society to suggest that the matter be taken up with those who seemed to be 
responsible for the situation. We find nothing in this letter inconsistent with the 
position that the Union was the agent of the employees only. 
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Again, the practice whereby ‘the employees first presented their claims to the 


Union which, in turn, asked the Society for blank proofs does not indicate that the 
Union was the agent of the Society. It was the Society which had céntracted with 
the Union, which association was acting for the employees. _ The one who had con- 
tracted for the employees in its own name presented the claim on behalf of one of 


its members. Such conduct was precisely consistent with an assumption that the 
Union was the agent of the employees. It is significant that the Society did not 


leave with the association blank forms for making formal proofs. The Union at its 
own expense provided blanks for its members on which they set forth their claims, 
and when these blanks were filled in the Union made application to the Society 
for the necessary blanks for making proof of claim to the Society, advising it at 
the same time of the claim. In this connection the appellant stresses the fact that 


there was no contact between the employees and the Society, but this situation 


was entirely consistent with the assumption that the Union was acting for the 


employees. It so assumed to act in the interests of economy and to make workable 
the group plan. 


5] It will be observed that the policy makes “due proof of such disability” 
within one year, not mere notice, the condition precedent toa right to disability 
benefits. While the Union had notice that plaintiff had been injured and was 


claiming that he was entitled to benefits, no proofs of total and permanent disability 
were furnished even to the Union. Mere notice that the insured had suffered an 
accident or was ill was not a compliance with this provision of the policy. Brams 
v. New York Life Ins. Co., supra, 299 Pa. 11, at page 16, 148 A. 855. The appellant 
relies upon a waiver by the Union of the presentation of proofs. The master 
policy provided: “No agent or other person except the President, a Vice-President, 
the Secretary, the Treasurer or a Registrar of the Society has power to make or 
modify any contract on behalf of the Society or to waive any of the Society’s rights 
or requirements, and no waiver shall be valid unless in writing and signed by one 
of the foregoing officers.” It would require even stronger support to sustain a con- 
clusion that the Union was the agent of the Society authorized to waive the receipt 
of all proofs than it would to hold that it was the agent for the purpose of 
receiving and transmitting the proofs. 


It seems clear that if the Union failed in its duty to transmit proofs of loss 
to the insurer, the Union and not the insurer is liable to the plaintiff. We find 
nothing in the contract that is ambiguous. The language is clear and appellant 
therefore receives no aid from the rule that a contract of insurance is to be con- 
strued most strongly against the insurer. 


There are a number of cases in other states where the underlying principles as 
applied to group insurance policies have been reviewed and, while the conclusions 
are not harmonious, the decided weight of authority is in accord with the con- 
clusions we have reached. In some of these cases local statutes were involved 
or the facts varied from those presented here. A leading case on this subject is 
that of Duval v. Metropolitan Life Ins. Co., 82 N.H. 543, 136 A. 400, 404, 50 A. 
L.R. 1276. In that case the employer arranged for the group insurance, paid a 
portion of the premiums, and the master policy was issued to it. It was held that 
the employer, or the group patron, was not the agent of the insurer. It was there 
said: “That the employer is expected to co-operate with the employee is evident. 
The whole scheme is paternalistic. The error of counsel, here and elsewhere, is in 
failing to appreciate that the paternalism is that of employer towards employee. 
It does not have the effect of making the benevolent parent the agent of the party 
with whom he inaugurates a contract for the benefit of his children. The line 
dividing the three parties to the contract according to their interest and real position 
in these transactions puts the employer with the employee, as opposed to the 
insurer.” The facts in the case we are considering favor the insurer more than they 
do in the Duval Case. Here Bahas and other employees voluntarily formed the 
association for the very purpose of securing insurance and it could not be said that 


the insurance company formed the association in order that it might sell the 
insurance. 


There are a number of cases in other states where it was contended that the 
employer in somewhat ‘similar situations was the agent of the insurance company 


and not of the employee. In several of those cases there was involved a state 
statute which provided that one who solicited insurance was an agent of the insur- 
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ance company so that the company might be said to be doing business in the state and 
therefore under the jurisdiction of the courts of that state. It was argued in 
those cases that the employer or association which solicited the employees for 
insurance was therefore the agent of the insurance company. It was held that such 
soliciting employer was not the agent of the insurance company. See Connecticut 


Gen. Life Ins. Co. v. Speer, 185 Ark. 615, 48 S.W.(2d) 553; Davis v. Metropolitan 


Life Ins, Co,, 161 Tenn, 655, 32 S.W.(2d) 1034; Equitable Life Assur. Soc. v. Hall, 
253 Ky. 450, 69 S.W.(2d) 977. 
In Ammons v. Equitable Life Assur. Soc., 205 N.C. 23, 169 S.E. 807, there was a 


provision similar to the one in the case at bar requiring proof of total and per- 
manent disability within a year from its commencement. Plaintiff contended that 


he had reported his condition to the paymaster of his employer who held the master 
policy and that the employer was the agent of the insurance company. The court 
said that there was evidence that the paymaster looked after certain disability claims, 
but there was nothing to show whether he so acted on behalf of the insurance 
company or for the employer corporation, and that the burden on the plaintiff to 
show evidence of agency was not sustained. Also, see Dewease v. Travelers’ Ins. 
Co., 208 N.C. 732,182 S.E. 447. 

The appellant contends that the case of Ozanich v. Metropolitan Life Ins. Co., 
119 Pa.Super. 52, 180 A. 67, 576, is consistent with the position maintained by him. 
We find nothing in that case to support such contention. The question of agency 
was not there discussed. Just as in the present case, the policy provided that the 
insurance was for the benefit of the employees only while they remained in the 
employment of a designated company. The question involved was whether the 
plaintiff had ceased to be an employee before the time of his death. The matter 
examined by this court was whether the evidence sustained a finding by the jury 
that plaintiff’s decedent was still an employee when he died. Agency was not 
either involved or considered in that case, for the status of the insured was fixed 
independently of any notice to the patron. 

The cases of Equitable Life Assur. Soc, v. Singletary (C.C.A.) 71 F.(2d) 409, 
and Porter v. Equitable Life Assur. Soc. (Mo.App.) 71 S.W.(2d) 766, give some 
support to appellant’s argument, but we do not agree with the reasoning employed. 

If this case were to be decided on a basis of our sympathy for the plaintiff, it 
would give us little trouble, for the evidence as presented to us indicates that he 
has suffered a wrong. The difficulty, however, is that the evidence does not 
indicate that the offending party was the insurer, but points quite definitely to the 
dereliction of another. The case has been very ably presented: and the court 
appreciates the assistance it has received from counsel on both sides through exhaus- 
tive briefs and able arguments presented. We are, however, convinced that there 
is no evidence to support the conclusion that the Union was the agent of the Society. 
It was not the agent of the Society to receive either notice of disability or formal 
proofs of the claim. Certainly we cannot support the contention that the Union 
was the agent of the Society for the purpose of waving presentation of proofs 
within one year of the beginning of disability. 

Judgment affirmed. 


BOLTZ v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. July 15, 1937. 
193 Atlantic Reporter 400. 

1. FRAUD. 

An insurer, to avoid life policy containing standard provision that all state- 
ments made by insured shall, in absence of fraud, be deemed representations and 
not warranties, must prove fraud on insured’s part in making statements and 
must show not only that answers were false in fact, but that insured knew they 
were false when he made them. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. APPLICATION. E 

In action on life policy, questions concerning truth or falsity of answers in 
application and whether they were given by insured in good faith are ordinarily 
for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
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3. MEDICAL ATTENDANCE. | J ae 

Inquiries in application for life policy concerning attendance by physician, 
absence from work, health, and physical defects and infirmities were matters 
“material to the risk,” as regards rights under policy issued to applicant who 
answered inquiries falsely. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

4. DISEASE. : 

Slight troubles, temporary and light illness not of such character as to 
produce bodily infirmity or serious impairment or derangement of vital organs do 
not disprove representation of good health in application for life policy. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

5. FRAUD. . . . . . . . . 

The fraud of insured who falsely answered inquiries in application for life 
policy concerning physical impairment, attendance by physician, and inability to 
work due to serious ailment was not disclosed by failure to report exact character 
of disease from which insured was suffering but by failure to furnish information 
which would have enabled insurer to make further investigations. 

(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 

6. LOSS OF SIGHT. ag 

In action on life policy, question of existence of fraud in insured’s admittedly 
false answers to inquiries in application concerning physical impairment, attendance 
by physician, and inability to work due to serious ailment was question for court 
and not for jury, where insured’s vision at time of making answers was reduced 
to one-eighth of normal so that he could not be gainfully employed and required 
constant attention of physician. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal No. 197, April term, 1937, from judgment of County Court, Allegheny 
County, No. 499 of 1935; Benjamin Lencher, Judge. 

Assumpsit by Clara W. Boltz against the Metropolitan Life Insurance Com- 
pany to recover the face of a policy of life insurance. From a judgment entered 
on a verdict for plaintiff for $1,287, defendant appeals. 

Reversed, with directions. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

D. C. Jennings, of Pittsburgh, for appellant. 

Henry G. Meyer and Edward O. Tabor, both of Pittsburgh, for appellee. 


ParKER, Judge. 

The plaintiff, Clara W. Boltz brought this action to recover the face of a 
policy of life insurance issued by defendant and recovered a verdict for the amount 
of installments due when the action was begun. Judgment was entered for the 
plaintiff on the verdict and defendant has appealed, assigning as error the refusal 
of its motion for judgment n. o. v. 

On trial the plaintiff made out a prima facic case and defendant then offered 
proofs tending to show that the insured, in his written application for the insur- 
ance, had knowingly made false and fraudulent answers to questions which were 
material to the risk, and that such answers were at the time examined by the 
beneficiary who likewise knew that the answers were false. The ultimate question 
involved is whether the fraud relied upon was established by proofs of such a 
character that the question as to the existence of fraud was for the court and not 
for the jury. It is conceded that the answers complained of were material to 
the risk and were in fact not true, but plaintiff strenuously denied that the insured 
knowingly or fraudulently made such false answers. 

[1] The policy was issued April 18, 1933, after a written application by the 
insured and he died May 12, 1934. Plaintiff admits that the defendant has tend- 
ered repayment to plaintiff of the premiums received by it. The policy contained 
the standard provision that “all statements made by the insured shall, in the 
absence of fraud, be deemed representations and not warranties.” In such a case 
the insurer to avoid the policy must prove fraud upon the part of the insured in 
the making of the statements; he must show not only that the answers were 
false in fact, but that the insured knew they were false when he made them. 
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Stein v. New York Life Ins. Co., 319 Pa. 225, 179 A. 589; Lilly v. Metropolitan 
Life Ins. Co., 318 Pa. 248, 251, 177 A. 779. 

The Supreme Court in a recent case, Evans v. Penn Mutual Life Ins. Co., 322 
Pa. 547, 186 A. 133, in an opinion by Mr. Justice Drew, has so fully discussed 
the law and so clearly stated the principles involved in this type of case that 
it is only necessary to apply the principles there set forth to the facts of the 
present case. 

The statements in the application upon which defendant relies were as follows: 
“6. Occupation. If more than one, state all. Nature of Employer's business. 
Answer: Bench Work—Westinghouse Elec. 7. Exact duties of occupation. A. 
Bench work mechanic. 8. Any change in occupation contemplated? If yes, give 
particulars. Answer: No. 9. Place of business (City, Street and No.) By whom 
employed? Answer: East Pittsburgh, Westinghouse Elec. & Mfg. 10. Former 
occupations (within the last ten years). Answer: Same. 6. Present condition of 
health? Answer: Good. 7. (a) When last sick? February, 1933. (b) Nature 
of last sickness? Cold. (c) How long sick? Answer: two weeks, Not confined. 
9, Any physical or mental defect or infirmity? If so, give particulars? Answer: 
No. 11. Have you had any surgical operation, serious illness or accident? If yes, 
give date, duration and name af ailment? Answer: No. 15. Have you ever 
heen told that you had any heart trouble? Answer: No. 16. Name and address 
of your usual medical attendant? Answer: Dr. Wright. 17. Have you ever 
had any of the following complaints or diseases? * * * Disease of the heart 
** * Syphilis, Spinal disease * * * if yes, give particulars, dates and duration? 
Answer. No. 18. Have you been attended by a physician during the last five 
years? If yes, give name of complaints, dates, how long sick, and name of 
physician? Answer: February, 1933, Cold. 20. How much time have you lost 
from work through illness during the last five years? Answer: None.” 


The defendant offered proofs tending to show that the insured, prior to 1928, 
was by occupation an instrument maker in the research department of Westing- 
house Electric & Manufacturing Company. At that time he was compelled to 
give up his work due to failing eyesight and was not employed again, but received 
relief from that company under a plan maintained by it. Defendant called as a 
witness Dr. H. L. Mitchell who testified that he treated insured from August 17, 
1928, until about the time of his death, seeing him professionally during the latter 
part of that period on an average of once a month; that insured was suffering 
from an inflammation of the nervous system caused by syphilis; that for eight 
months before insured first consulted him his vision was failing and continued 
to fail to such an extent that he could not perform his work; and that his mental- 
ity was dulled and he had a poor memory. Later there developed an aneurysm 
of the aorta which was the direct cause of death. Due to the nature of the 
disease and a desire on the part of the physician not to retard recovery, the 
physician did not advise the patient of the cause of his illness, but did commu- 
nicate the facts to the wife, advising her as to both the syphilitic condition and 
the heart ailment. The insured was treated both at a hospital and privately. 


[2] It is well settled that questions as to the truth or falsity of the answers 
and whether they were given by the insured in good faith are ordinarily for the 
jury. Evans v. Penn Mutual Life Ins. Co., supra: Suravitz v. Prudential Ins. 
Co., 244 Pa. 582, 91 A. 495, L.R.A.1915A, 273. The real question, therefore, as 
we have indicated, is whether the proofs were of such a character as to avoid 
the effect of the rule laid down in Nanty-Glo Boro. v. American Surety Co., 
309 Pa. 236, 163 A. 523. That class of cases is thus described by Mr. Justice 
Drew in the Evans Case, supra, 322 Pa. 547, at page 555, 186 A. 133, 139: “Where 
it affirmatively appears, from sufficient documentary evidence, that the policy was 
issued in reliance on false and fraudulent statements, made by or on _ behalf 
of the insured, as where false answers are shown to have been given by insured 
under such circumstances that he must have been aware of their falsity, the court 
may direct a verdict or enter judgment for the insurer. Facts sufficient to avoid 
the policy may appear from hospital records, where such records are competent 
evidence for that purpose and are not materially contradicted. Likewise, uncon- 
tradicted statements appearing in the proofs of death, if received in evidence gen- 
rally, as admissions by adoption of the beneficiary, or if otherwise competent to 
show the truth of the matters asserted therein, may establish facts which will 
justify the direction of a verdict in the insurer’s favor. Proofs of death, however, 
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as well as hospital records, may be contradicted or explained, and the disputed 
issues thus raised are for the consideration of the jury. Admissions in the 
pleadings may, of course, establish facts to avoid the policy without the intervention 
of a jury. But in any case, the questions whether or not the answers were false 
and whether or not they were given by insured in good faith are questions of 
fact, and their determination must be left in the jury’s hands whenever the 
evidence concerning them is conflicting, or whenever the burden of proving them 
is carried by oral testimony, even though such testimony is uncontradicted. A 
recognized exception to the latter rule is of course to be found in the situation 
where the uncontradicted testimony of a. party’s own witness establishes facts 
essential to his opponent’s case.” 


We will therefore now limit our reference to those facts which were estab- 
lished by proofs of such character that the question became one of law for the 
court. It must be conceded that if the only facts not correctly stated by the 
insured were those with reference to the assertion that he did not have syphilis, 
the question would be for the jury for the defendant not only failed to prove that 
insured knew that he had that disease, but the defendant’s own evidence tended 
to show that insured did not know that he was suffering from syphilis. In addi- 
tion, the evidence as to the existence of that affliction depended solely upon oral 
proofs. 


Defendant relies on several representations made by the insured, to wit, that 
at the time he made his application he was employed as a bench mechanic by 
Westinghouse when he had not been so employed since 1928; that his condition 
of health when the policy was issued was good and that he did not have any 
physical or mental defect or infirmity when in fact his vision was so affected by 
disease that he was not gainfully employed; that he failed to disclose the fact 
that he had been attended by Dr. Mitchell although he was treated by that 
physician for almost five years continuously; and finally that he had not lost 
any work through illness for five years when as a fact he had not been employed 
since August, 1928, due to the condition of his eyes. The plaintiff was called 
as a witness and admitted that the insured had been attended by Dr. Mitchell 
over a considerable period up to the time the policy was issued and afterwards; 
that due to the condition of his eyes he did not work after August, 1928, for 
Westinghouse or any other employer. The proofs of death submitted by the 
plaintiff also showed that the insured did not attend to his usual work after 1928 
and that he was treated from 1928 by Dr. Mitchell. 

|3-6] The inquiries as to the attendance by a physician, as to absence from 
work, and as to health and physical defects and infirmities were matters material 
to the risk. Murphy v. Prudential Ins. Co., 205 Pa. 444, 453, 55 A. 19; Rigby 
v. Metropolitan Life Ins. Co., 240 Pa. 332, 336, 87 A. 428; United Brethren Mut. 
Aid Soc. v. O’Hara, 120 Pa. 256, 13 A. 932; Baxter v. New York Life Ins. Co., 
115 Pa.Super. 287, 293, 175 A. 899; Ratkovic v. Metropolitan Life Ins. Co., 126 
Pa.Super. 492, 191 A. 201, opinion handed down April 16, 1937. Slight troubles, 
temporary and light illness not of such a character as to produce bodily infirmity 
or serious impairment or derangement of vital organs do not disprove a representa- 
tion as to good health. Clemens v. Metropolitan Life Ins, Co., 20 Pa.Super. 567; 
Livingood v. New York Life Ins. Co., 287 Pa. 128, 131, 134 A. 474. Certainly an 
impairment of vision to such an extent that it was reduced to one-eight of normal 
and such that the insured could not be gainfully employed and required the con- 
stant attention of a physician was not a light and passing ailment, not of sufficient 
consequence to have a bearing on the health of an applicant. We are not dealing 
with a case where there is a slight defect in vision which could be easily corrected 
by a physician or optician. The error, into which the plaintiff, as well as the 
court below, fell, was in failing to recognize the fact that the insurer was entitled 
to have the information requested for the purpose of making further investigation. 
The fraud was not disclosed by a failure to report the exact character of the 
disease, but rather by a failure to furnish the information which would have 
enabled whe insurer to protect itself by making further investigations. The appel- 
lant does not complain of the failure of insured to report the exact nature of 
the disease from which he was suffering. It does complain of the failure to 
report facts, physical impairment, attendance by a physician, and inability to work 
due to a serious ailment. é 

The falsity of these answers was established by the testimony of the plaintiff, 
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the beneficiary in the policy, and by the proofs of death submitted by her, and they 
were not contradicted. 

The unreported attendance by a physician and the physical defects, taken with 
the inability to work due to that condition, were so serious and so recent that 
the insured could not have forgotten them. The facts bring the case within the 
description given in the Evans Case, supra, 322 Pa. 547, at page 553, 186 A. 133, 
138: “The circumstances preceding and attending the making of the statements 
may be such that the insured must be said to have been aware of their falsity 
at the time, or that an inference of fraud is otherwise irresistible, as for instance 
where an unreported illness or disability of insured was so serious and so recent 
that he could not have forgotten it.” Also, see, New York Life Ins. Co. v. Brand- 
wene, 316 Pa. 218, 223, 172 A. 669; Kzyszton v. John Hancock Mut. Life Ins. Co., 
320 Pa. 65, 181 A. 587; Baxter v. New York Life Ins. Co., supra. To hold that 
insured’s statements were made innocently imposes too great a burden on human 
credulity. No other conclusion can be drawn from plaintiff’s own testimony, 
uncontradicted, than that the insured knew when he applied for the policy that 
the facts represented by him were not true. 


Judgment reversed and it is directed that judgment be entered for the defend- 
ant. 


LODER v. METROPOLITAN LIFE INS. CO. 
Superior Court of Pennsylvania. July 15, 1937. 
193 Atlantic Reporter 403. 

1 BURDEN OF PROOF. 

In action on life policy providing that all statements made by insured shall, 
in absence of fraud, be deemed representations and not warranties, insurer, urg- 
ing falsity of answers in application, had burden to show that representations 
were untrue, that they were material to the risk, that insured knew they were 
false when made, and that statements caused insurer to act to its prejudice. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. HOSPITAL. ; a 

In application for life policy, inquiries concerning attendance by physician 
and treatment in hospital are “material to the risk” to be assumed by insurer 
unless it be for some trivial ailment. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

6. HOSPITAL. 


_ An insured who did not disclose in answers to inquiries in application for 
life policy recent attendance by physician and treatment in hospital for alco- 
holic neuritis and chronic valvular heart disease must have known that answers 
were false, and hence they were presumptively fraudulent and barred recovery 
on policy. 
(For other cases, see Insurance, Dec. Dig. § 292.) 
7. BAD FAITH. 


_ Where statements in application for life policy are made representations, 
insurer, to avoid policy, must show falsity and bad faith of statements affirm- 
atively fron’ competent and uncontradicted documentary evidence, such as hos- 
pital records, proofs of death, or admissions in pleadings, or from uncontradicted 
testimony of plaintiff's own witnesses. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
8. QUESTION OF, LAW. 


In action on life policy for death of insured who did not disclose in answers 
to inquiries in application recent attendance by physician and treatment in hos- 
pital for alcoholic neuritis and chronic valvular heart disease, question of 
insured’s good faith was one of law for court, where treatment by physician 
in hospital was shown by unimpeached HWospital records, by pleadings, and by 
plaintiff's admissions, and there was no conflict in testimony or contradiction 
ef documentary evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal No. 13, April term, 1938, from judgment of County Court of Alle- 
gheny County, No. 676 of 1934; G. Malcolm McDonald, Judge. 
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Assumpsits by Pearl Loder against the Metropolitan Life Insurance Com- 
pany to recover the face of an insurance policy issued by defendant on the life 
of her husband, William M. Loder. There was a verdict for plaintiff, and from 
a ay gel defendant non obstante veredicto, plaintiff appeals. 

rmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James and Rhodes, JJ. 

R. B. Ivory, Jr., of Pittsburgh, for appellant. 

D. C. Jennings, of Pittsburgh, for appellee. 

Parker, Judge. 

The plaintiff, Pearl Loder, brought this action in assumpsit to recover the 
face of an insurance policy issued by the defendant on the life of her husband, 
William M. Loder, and recovered a verdict. The court below entered judgment 
n. o. v. for the defendant, and the plaintiff has appealed. The court below cor- 
rectly disposed of the case. 

udgment was entered for the defendant on the ground that the insured 
knowingly made false and fraudulent answers to questions in a written appli- 
cation which was attached to and made part of the policy. The controlling 
principles involved are substantially the same as in the case of Boltz v. Metro- 
politan Life Ins. Co. (Pa.Super.) 193 A. 400 (opinion filed this day), and we will, 
as far as possible, avoid repeating what was there said. 

[1] The policy was dated April 1, 1933, and the application for insurance 
was in two parts dated March 6 and March 8, 1933. The insured died on Jan- 
uary 5, 1934. The policy provided that “all statements made by the insured 
shall, in the absence of fraud, be deemed representations and not warranties.” 
Consequently, the burden was on defendant to show that the representations 
were untrue, that they were material to the risk, that the insured knew that they 
were false when he made them, and that the statements caused the insurer to 
act to its prejudice. The written answers upon which the defendant depends 
were as follows: “7. (a) When last sick? Answer: Never. 8. Have you ever 
changed your residence or left your work for more than one month on account 
of your health? If yes, give date, duration and name of ailment. Answer: No. 
18. Have you been attended by a physician during the last five years? If yes, 
give name .of complaints, dates, how long sick, and names of physicians. 
Answer: No. 19. Have you had any treatment within the last five years at any 
dispensary, hospital, or sanitarium? If yes, give date, duration, name of ail- 
ment and name of institution. Answer: No. 20. How much time have you lost 
from work through illness during the last five years? Answer: None.” 

The defendant, in support of its position, offered evidence tending to show 
that during 1930 and the latter part of 1931 and early part of 1932 the insured 
was attended by a physician and received treatment in the hospital department 
of the Pittsburgh City Home and Hospital (called “Mayview”’). The answer of 
the plaintiff to this defense was twofold, to wit, (a) that while the insured was 
in the public institution named he was an inmate of the home maintained for 
paupers and not of the hospital, and (b) that in any event the insured’s good 
faith in making the answers was a question of fact for the jury which question 
had been determined adversely to the defendant 

The treatment in the hospital and attendance by a physician were evidenced 
by the same proofs. To simplify the controversy, we will discuss the proofs 
with relation to treatment was an inmate of Mayview from July 19, 1930, to 
October 21, 1930, and from September 25, 1931, to January 7, 1932, was estab- 
lished beyond controversy. This was shown by the oral proofs of the physicians 
in charge of the hospital, by the hospital records, by the pleadings, and by the 
uncontradicted testimony of the plaintiff. 

The plaintiff, however, contends that the insured was an inmate of May- 
view as a pauper only. That institution is divided into two departments, one 
being a home for paupers and the other a hospital department for those who are 
mentally or physically ill. The records of the hospital department which were 
produced show conclusively that William M. Loder was admitted on both occa- 
sions directly to the hospital department. This was further corroborated by the 
testimony of an interne and of two physicians who treated Loder as a patient. 
There was no contradiction of this evidence. Plaintiff relied for rebuttal of this 
fact alone on the testimony of a son who said that he arranged for the admission 
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of the insured as a pauper only. This does not in any way contradict the 
documentary evidence that he was in fact admitted to the hospital. That he 
entered Mayview as a public charge sheds no light on the question as to whether 
he was in the home or the hospital. 

Immediately related to the question is the fact that the hospital records 
show that during the first stay at the hospital Loder was treated for alcoholic 
neuritis. He rested in bed for at least a part of the time. He was given 
strychnine and tincture of nux vomica was then administered. He also received 
a cathartic and a dressing of lead and laudanum was applied to both feet. He 
remained in that department under the supervision of a physician for three 
months. The hospital records covering the second visit to the hospital show that 
his condition was then diagnosed as chronic valvular heart disease and chronic 
gastritis and that the medication consisted of digitalis and bismuth subnitrate. 
He remained the second time in the hospital over three months. 

[2-4] While the admission of the hospital records was not assigned as 
error, complaint is made in the argument that these records were not admissible. 
This was not the subject of an assignment of error and therefore need not be 
considered by us.. It appears, however, that the proof was made in exact accord- 
ance with the rules laid down in Paxos v. Jarka Corporation, 314 Pa. 148, 171 
A. 468. The records were made dontemporaneously with the acts to which they 
purport to relate; at the time of the making of the records it was impossible to 
anticipate reasons which might subsequently arise for making a false entry; 
and the person making the statement had knowledge of the matters stated. 
There is no merit in the suggestion that the interne who actually made the 
record was not at that time a qualified physician. The testimony shows clearly 
that the records were made under the immediate supervision of the resident 
physician in charge who examined the patient and checked the report as 
recorded by the interne. The interne therefore acted simply as an amanuensis 
ior the physician and the records are the records of the hospital as substantiated 
by both the interne and the resident physician in charge. 

[5, 6] Certainly inquiries as to attendance by a physician and treatment in 
a hospital are m&terial to the risk to be assumed by an insurer unless it be for 
some trivial ailment. Baxter v. New York Life Ins. Co., 115 Pa.Super. 287, 
175 A. 899. It is idle to suggest that although the insured was confined to a 
hospital for three months in 1930 and for a like period in the latter part of 
1931, where he received treatment for serious ailments, he could in good faith 
assert that he had not been attended by a physician and that he had not been 
treated in any “dispensary, hospital or sanitarium.” The attendance by a physi- 
cian and the treatment in the hospital were both recent in time and for serious 
ailments, alcoholic neuritis and chronic valvular heart disease. It is apparent 
that the answers were given so that the company could rely and act thereon and 
were knowingly and fraudulently made with intent to deceive. The answers must 
have been known by the insured to be false when made and in such case they are 
“presumptively fraudulent.” Evans v. Penn Mutual Life Ins. Co., 322 Pa. 547, 
553, 186 A. 133; Mutual Life Ins. Co. v. Hilton-Green, 241 U.S. 613, 622, 36 S.Ct. 
676, 60 L.Ed. 1202. 

[7, 8] It remains to inquire whether the evidence was of such probative 
force and character as to make the question of good faith upon the part of the 
applicant for insurance one of law for the court. The rule applicable as laid 
down in Evans v. Penn Mutual Life Ins. Co., supra, 322 Pa. 547, at page 560, 
186 A. 133, 141, is that where the statements are made representations, the 
insurer, to avoid the policy, must show the falsity and bad faith of the state- 
ments affirmatively “(a) from competent and uncontradicted documentary evi- 
dence, such as hospital records, proofs of death, or admissions in the pleadings, 
cr (b) from the uncontradicted testimony of plaintiff’s own witnesses.” Treat- 
ment by a physician in a hospital was shown by the unimpeached records of the 
hospital, by the pleadings, and by the admissions of plaintiff. There was no 
conflict in the testimony or contradiction fof the documentary evidence. The 


court therefore properly, in the opinion of all of us, entered judgment for the 
defendant. 


Judgment affirmed. 
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PETERS et al. v. COLONIAL LIFE INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. July 15, 1937. 


193 Atlantic Reporter 460. 
1, REINSTATEMENT. 
The payment of overdue premium on life policy which had lapsed and applica- 
tion for reinstatement of policy did not reinstate policy, where evidence of insur- 
ability satisfactory to insurer was not furnished. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
2. EXAMINATION. | 

In action by beneficiaries on life policy, evidence supported verdict for insurer 
on ground that insurer had not waived requirement of policy that evidence of insur- 
ability satisfactory to insurer was condition precedent to reinstatement of lapsed 
policy, though insurer’s agent accepted overdue premium and application for rein- 
statement where insurer within several days of payment of overdue premium 
unsuccessfully sought to make medical examination of insured. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

4. INSURABILITY. 

A clause in reinstatement provision in life policy requiring evidence of insur- 
ability satisfactory to insurer was sufficiently clear, since an insurer will not be 
criticized for using identical language of uniform provisions of Insurance Act 
40 P.S. § 514(k). 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. CONSTRUCTION. ; ; 

Clauses in insurance policies are to be read and construed in their plain, ordin- 
ary sense, and not by creating strained doubt or ambiguity and then resolving it in 
favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

6. INSURABILITY. ; : we 

_ Beneficiaries of life policy who failed to meet burden of proof, of furnishing 
evidence of insurability of insured satisfactory to insurer as required by policy 
for reinstatement could recover nothing more than overdue premium. 

(For other cases, see Insurance, Dec. Dig. § 370.) 

7. RIGHT OF ACTION. 

One not a beneficiary has no right of action on, and cannot enforce payment 
of, life policies containing facility of payment provision. 

(For other cases, see Insurance, Dec. Dig. § 583[2].) 

8. LAPSE. 


The lapse of life policy could not be avoided because insurer owed insured 
money as beneficiary of other life policies, since insurer was under no duty to 
apply proceeds due insured on account of an entirely different transaction and 
under policies wholly distinct from one on which premium was due. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


9, AGENCY. 


An alleged agreement between insured and agent of insurer to apply, to 
payment of premium on life policy money due insured as beneficiary of other life 
policies would not prevent lapsing of life policy where by express provisions of 
policy no agent had authority to make such agreement. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

10. AGENCY. 

Limitations in policies on agents’ authority are valid. 

(For other cases, see Insurance, Dec. Dig. § 78.) 
11. LAPSE. 


In action on life policy, proof of plaintiffs that insured paid premium by 
check dated after date when policy had lapsed was recognition by plaintiffs that 
insured understood that policy had lapsed and required reinstatement rather than 
that money was due to insured as beneficiary of other policies and had been 


applied in payment of premium as contended by plaintiffs. 
(For other cases, see Insurance, Dec. Dig. § 370.) 
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Appeal No. 164, April term, 1937, from judgment of Court of Common Pleas, 
Allegheny County, No. 2386, January term, 1934; Ralph H. Smith, Judge. 

Assumpsit by Annie Peters and Catherine..Kirkwood, as beneficiaries, to 
recover on a life policy against the Colonial Life Insurance Company of America. 
From a judgment for the plaintiffs for. $29.20, the amount of a semiannual premium, 
the plaintiffs appeal. 

Affirmed. 


Argued before Keller, P. |., and Cunningham, Baldrige, Stadtfeld, ‘Parker, 
James, and Rhodes, JJ. 

. Samuel G. Wagner and Harry Shapera, both of Pittsburgh, for appellant. 

William H. Eckert and Smith, Buchanan, Scott & Ingersoll, all of Pittsburgh, 
for appellee. 

STADTFELD, Judge. 

This is an action of assumpsit by the. beneficiaries to recover upon a policy of 
life insurance issued by the defendant on March 27, 1930. The policy required 
the payment of a semiannual premium of $29.20 on the 27th day of each March 
and September. After paying three. semiannual premiums, the insured, Sarah V. 
Grentzer, failed to pay the premium which was due on September 27, 1931, or 
within the 3l-day grace period granted under the policy. The policy therefore 
lapsed for nonpayment of the premium due on September 27, 1931. 

Quoting from the opinion of the lower court: “On November 2, 1931, Lubeck, 
an agent of the defendant company,. received from Mrs. Grentzer her signature 
to an application for reinstatement together with check. for $35.20, which admit- 
tedly included the $29.20 premium due on this particular policy. The reinstatement 
provision in the policy reads as follows: .‘If this Policy shall lapse for non-payriient 
of any premium when due, it may be reinstated at any time upon written applica- 
tion with evidence, satisfactory to the company, of the insurability of the Insured 
and the payment of all overdue premiums with interest at the rate of six per 
cent, per annum.’ * * * It was the plaintiffs’ contention that compliance’ with 
the reinstatement provision of the policy had been waived by the conduct of 
the company. In supportt hereof plaintiffs offered, through their witnesses, tes- 
timony to the effect that when the agent called at the Grentzer home, received the 
check and the signature to the application for reinstatement, he did not secure 
answers to the questions which were on the printed form, but that the agent left, 
taking the blank form, returned to the office of the company, where he gave to 
the cashier the check for the premium and the blank form. At that time and 
place, certain answers given by the agent to the cashier were filled in upon the 
form and turned over to those in charge of the office; that the check for premium 
was subsequently deposited and paid and that subsequently, on November 10, 
1931, Mrs. Grentzer died; that after the death of Mrs. Grentzer when claim was 
made by the plaintiff beneficiaries, the company tendered the premium of $29.20, 
which was refused. 

“Contradicting this testimony was that relied upon by the defendant to indicate 
that no waiver of the reinstatement provision of the policy had been inténded or 
made. It was the testimony of the defendant’s witnesses that when the: rein- 
statement application, together with the premium check were received at the local 
office by the cashier there from Lubeck, the agent, that immediate steps were 
made to turn over one of the attached slips on the application for reinstatement 


to Dr. Thompson, examining physician for the company, who made two unsuccess- 
ful attempts, one on Nov. 4, 1931 and the other on Nov. 10, 1931, to interview the 
insured; that his failure in that regard was promptly reported to the company 
and that at no time did they do anything further with regard to the policy. 


“The question of whether or not the conduct of the company constituted a 
Waiver was properly submitted to the jury under adequate instruction and by them . 
resolved in favor of the defendant when the jury returned a verdict for the plain- 
tiff in the sum of $29.20, representing the last premium paid.” 

Plaintiffs’ motions for judgment non obstante veredicto and for new trial 
were overruled, whereupon plaintiffs appealed. 

Was the policy in this case ever reinstated? Under its terms, to renew a 


lapsed policy, the company required “evidence, satisfactory to the Company, of 
the insurability of the Insured and the payment of all overdue premiums.” This 


court, in Mitchell v, Alta Life Ins, Co,, 116 Pa.Super. 490, 491, 176 A. 785, quoted 
with approval the following language: “ ‘But the mere payment of the premium 
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was not of itself sufficient to reinstate the policy. It was also necessary that the 
insured produce evidence of insurability satisfactory to defendant. There is no 
evidence whatever that the insured ever complied with this provision, and, since 
the burden was upon him to do so, we must presume, as a matter of law, that 


he did not.’ ” We there stated, 116 Pa.Super. 490, at page 493, 176 A. 785, 786: 


“The plaintiff's difficulty is that his evidence fails to show that the policy was 


renewed after it had lapsed by proving that evidence of the insurability of the 
deceased had been furnished to the company. * * * He, therefore, did not make 
out a prima facie case.” 

To the same effect is Fishman vy. Eureka-Maryland Assurance Corp., 120 
Pa.Super. 490, on pages 498, 499, 183 A. 98, 191, wherein President Judge Keller 
made a comprehensive review of the cases on this question and said: “The policy 


and the law of the state provide that the holder applying for reinstatement of the 


policy must produce evidence of his insurability satisfactory to the company. The 


physician examining the applicant is not the judge of whether the evidence of insur- 
ability is satisfactory. Meerbach v. Metropolitan Life Ins. Co., 46 Pa.Super. 133 
135. It is the company that makes the decision. Until the application is received 
by the company, evidence of the applicant’s insurability has not been furnished 
or produced. If the applicant dies before the evidence of insurability, on which 


the company is to determine whether it is satisfactory or not, is furnished to 


the company, there is no reinstatement of the policy.” To same effect is Iwankow 
v. Colonial Life Ins. Co., 120 Pa.Super. 114, 181 A. 870. 

Likewise is Riebel v. Prudential Ins. Co., 319 Pa. 24, 179 A. 447. A compul- 
sory nonsuit was affirmed in that case. That suit was upon a policy which had 
lapsed and which contained a reinstatement provision substantially similar to that 
in the case at bar. The insured applied in writing for reinstatement, paid the 


arrearages, and was examined by a doctor, The day after the medical examination 


and before the defendant company had acted upon the reinstatement application, 
the insured died. Subsequently the defendant disavowed liability and offered to 
refund the arrearages which had been paid. Holding that under the circumstances 
there could be no recovery, the Supreme Court said, 319 Pa. 24, at page 27, 179 
A. 447, 448: “After the evidence at the trial was concluded, the trial judge, on 
motion, entered a compulsory nonsuit, which the court in hance refused to set 
aside, whereupon plaintiff appealed. The decision helow is so clearly right that 
but little can be said on the subject. Admittedly, the policy properly lapsed for 
nonpayment of the premium, and the burden of proof of the necessary facts 
compelling reinstatement was on the plaintiff. Admittedly, also, it was not in 
fact reinstated, and the ultimate question is, therefore, Was defendant legally 
required, under the facts above set forth, without more, to approve the applica- 
tion for reinstatement? We agree with the court below that it was not.” 

In Smith v. Sovereign Camp, Woodmen of the World, 123 Pa.Super. 500, 
187 A. 290, the same basi¢ principle was applied. This court there denied a 
recovery upon a beneficial certificate because the insured had not complied with 
the conditions for reinstatement after allowing his insurance to lapse. Speakin 
through Totus Rhodes, this court there said, 123 Pa.Super. 500, at page 506, 18 
A. , 292: “It was a condition precedent to the re-establishment of that relation- 
ship that the suspended member comply with the terms and conditions stipulated 
in the constitution, laws, and by-laws of the appellant. Unless there was such 
a compliance, the beneficiary named in the beneficial certificate had no right of 
action against the appellant. 

{11 In the instant case, the premium due on September 27, 1931, was not 
paid on or before its due date, nor within the 31-day grace period allowed for 
the payment of a premium. The policy, therefore, lapsed and had to be reinstated 
in order to be in force when the insured died. A condition precedent to_rein- 
statement under the express terms of the policy was the furnishing of evidence 
of insurability satisfactory to the company. This condition was not fulfilled. It 
is not sufficient that Mrs. Grentzer applied in writing for reinstatement of the 
policy and paid the overdue premium. The furnishing of satisfactory evidence 
of insurability is required in addition. 

(2, 3] The question whether the defendant had waived the anenens to it 
of evidence of Mrs. Grentzer’s insurability was submitted to the jury and decided 
by them in favor of the defendant. The verdict is supported by the evidence. 
Dr. Crawford L. Thompson, a physician who has long practiced in Pittsburgh 
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and was a disinterested witness at the time of the trial, testified positively that 
the reinstatement application —— by Mrs. Grentzer was placed in his hands to 
make a medical examination of her; that he called at her house for the purpose 


of examining her on November 4, 1931, which was only 2 days after Mrs, Grentzer 
made the application. but could not gain admittance to the house; and that he 


again called at her house to examine her on Nov. 10th, but she was then already 
dead. Since the verdict was, in effect, for the defendant, all evidence and reas- 
onable inferences therefrom favorable to the defendant must be accepted and all 
contrary evidence and inferences rejected. Kissinger v. Pitstburgh Rys. Co., 119 
Pa:Super. 110, 112, 180 A. 137; Ford v. Reinoehl, 120 Pa.Super. 285, 289, 182 A. 
20; Lawrence v. Winterbottom, 120 Pa.Super. 292, 296,°181 A. 852; Hummel v. 


1 
Quaker City Cabs, 120 Pa.Super. 527, 529, 182 A, 658; Cathcart v. Sears Roebuck 
& Co., 120 Pa.Super. 531, 533, 183 A. 113; Lessy v. Great A. & P. Tea Co.,-121 


Pa.Super. 440, 444, 183 A. 657; Butler v. Metropolitan Life Ins. Co., 122 Pa.Super. 
159, 161, 186 A. 395; Cunningham v. Spangler, 123 Pa.Super. 151, 153, 186 A. 173. 
Reading the evidence in the light most favoraple to the defendant, it is manifest 
that the defendant promptly took the proper step to obtain the evidence of insur- 
ability to which it was entitled before deciding whether or not to reinstate the 


policy, viz., by placing the application in the hands of a physician to examine Mrs, 
Grentzer. There was, therefore, no waiver. 


{4, 5] Appellants contend that the reinstatement provision in the policy is 
ambiguous. It may be noted that the clause requiring “evidence of _insurability 
satisfactory to the company” is found in the applicable section of the Pennsylvania 
Insurance Act of 1921, P.L. 682, 723, § 410 (k), 40 P.S. § 510 (k). The company 
is not to be criticized for using the identical at ite prescribed by the Legislature 


for uniform provisions to be contained in all life insurance policies issued or 


delivered in this commonwealth. The language of the reinstatement provision is, 


we believe, oumicientty clear. The language of President Judge Keller, speaking 
for this court in Lyford v. New England Mut. Life Ins. Co., 122 Pa.Super. 16, 
23, 184 A. 469, 472, is most pertinent: “The clauses in the policy are to be read 
and construed in their plain, ordinary sense, Bergholm v. Peoria Life Ins. Co., 


284 U.S. 489, 492. 52 S.Ct. 230, 76 L.Ed. 416; Kasarsky v. Nem York Life Ins. 
Co., 145 Misc. 732, 260 N.Y.S. 769, and not by creating a strained ‘doubt’ of 


ambiguity and then resolving it in favor of the insured. We are not to do 
what Mr. Justice Simpson, speaking for the Supreme Court, respecting the construc- 
tion of contracts of insurance, so vigorously condemned in Urian v. Scranton Life 
Ins. Co., 310 Pa. 144, 151, 165 A. 21, 23, as follows: ‘In a number of the cases 
elsewhere, the court created the “doubt” by a species of argument which would 
not be tolerated in any other kind of contract, and then, having thus found the 
“doubt,” resolved it “in favor of the insured.” So far as we are concerned, a 
little further reading of our opinion last referred to (Levinton v. Ohio Farmers’ 
Ins. Co., 267 Pa. 448, 110 A. 295) will disclose a rule which is paramount to the 
clause above quoted: Where “language is clear and unambiguous (it) cannot be 
construed to mean otherwise than what it says.” Id., 267 Pa. 448, 452, 110 A. 
295, 296. We have often said this (Bole v. New Hampshire Fire Ins. Co., 159 
Pa. 53, 28 A. 205; Hesse v. Travelers Ins. Co., 299 Pa. 125, 149 A. 96; Foundation 
& Construction Co. v. Franklin Trust Co., 307 Pa. 10, 160 A. 711), and trust we 
shall continue to adhere to it, so long ‘as our judicial system provides for an 
interpretation of contracts made by the litigants, and not to the making of con- 
tracts for them.’ ” The same may be said of the provision for a period of grace 
of 30 days or one month, after the maturity date a any premium for the payment 


thereof. The Legislature has declared such a period of grace adequate. Act 
of 1921, P.L. 682, § 410 (b), 40 P.S. § 510 (b). 

[6] Plaintiffs having failed to meet the burden of proof to establish evidence 
of insurability satisfactory to the company, no recovery could be permitted beyond 
the return of the last premium, and the trial court would have been justifiedin 
directing a verdict for the plaintiffs for the amount of said premium, viz., $29.20. 
If such a result is a hardship upon the plaintiffs, we can only say, as was said by 
the Supreme Court of the United States in the case of New York Life Ins. 
Co. v. Statham, 93 U.S. 24, 31, 23 L.Ed. 789: “Courts cannot with safety vary 
the stipulation of the parties by introducing equities for the relief of the insured 
against their own negligence.” 

Appellants contend that, at the time of the alleged default in the payment 
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of pretium (October 28, 1931), the insurance company was indebted to the 
assured in the sum of $482, being the amount due the assured as the beneficiary 
of her brother's policies in the same company. This brother had died on Septem- 
ber 26,'1931, and it is claimed that proofs were made out at the assured’s house 
by the defendant’s. representative a few days later. 

[7] There is no evidence in the record to support this contention. There is 
no evidence that: Mrs. Grentzer was the beneficiary of any policy which her brother 
had in the defendant company. We were advised at bar on the argument of this 
case, and the same was not contradicted, that the brother’s policies contained a 
facility of payment provision. If this be true, Mrs. Grentzer had no right of 
action upon and could not enforce payment to her of the policies. Yelda v. W. & 
S. Life Ins. Co., 99 Pa.Super. 513.. There was no absolute debt due from the 
defendant to Mrs. Grentzer at any time prior to the expiration of the grace period, 
and, without such an absolute indebtedness of the insurer to the insured, the 
principle: relied upon by the appellants could not apply, even if it otherwise would. 
Long v. Monarch Accident Ins. Co. (C.C.A.) 30 F.(2d) 929; Mutual Life Ins. Co. 
v. Girard, etc. Co., 100 Pa. 172. 

[8] Even if we assume the correctness of the facts predicated by appellants, 
they would not avoid the lapse of the policy in suit. Even if more than the 
premium had been due from the defendant to Mrs. Grentzer, on account of a 
policy: on the life of some other person who had died before the premium on 
the policy ‘in suit became due, the company would not have been bound to apply 
sufficient of said proceeds to pay the premium on the policy in suit to prevent it 
from Japsing. That is because the proceeds would have been due the insured 
on account of an entirely different transaction and under a policy wholly distinct 
from the one on which the premium was due. The principle which the appellants 
seek to evoke applies only where the debt due from the insurer to the insured is 
based uopn or grows out of the same policy as the one in litigation and upon which 
a premium was not paid. 


In the case of Judge vy. Prudential Ins. Co., 321 Pa. 454, 184 A. 543, suit was 
brought on a policy on which a premium was due on March 12, 1933. This pre- 
mium was not paid. The insured died on the 27th of the following month. The 
plaintiff, the beneficiary, offered to prove that on March'12, 1933, there were divi- 
dends due to the insured on other policies which he carried with the defendant, 
but the trial judge excluded such evidence as irrelevant. The Supreme Court 
held this to be correct and accordingly affirmed a compulsory nonsuit. A number 
of the decistons relied upon by the appellants in the case at bar were distinguished 
by the Supreme Court in that case. The opinion of the Supreme Court, by Mr. 
Justice Barnes, is in part as follows, 321 Pa. 454, at pages 456, 457, 184 A. 543, 
544: “Appellant’s principal contention is that the trial judge erred in refusing 
to admit evidence of dividends which had accrued on decedent’s other . policies 
at the time this policy was forfeited. It is argued that plaintiff should have been 
permitted to show this, because under our decisions there was a duty upon defend- 
ant to apply funds in its hands belonging to the insured to keep his policies in 
force. The rule upon which appellant relies is well settled. Girard Life Ins., 
Annuity & Trust Co. v. Mutual Life Ins. Co., 97 Pa. 15; Mutual Life Ins. Co. 
v. Girard Life Ins., Annuity & Trust Co., 100 Pa. 172; Matlack v. Mutual Life 
Ins. Co., 180 Pa. 360, 36 A. 1082; Sporrer v. German Roman Catholic Knights of 
St. George, 70 Pa.Super. 612; Holyland vy. Protected Home Circle, 71 Pa.Super. 
66. However, under the facts of the instant case, this principle of law has no 
application. In the cases cited the funds in the possession of the defendant insurers 
arose from transactions concerning the very policies sued upon, while here the 
dividends claimed to be in the hands of the company were a product of separate, 
distinct, and unrelated insurance contracts. This is a most material difference. 
In a situation of this kind there is no duty to apply such dividends to the payment 
of the premium of another policy unless there is a right to appropriate them 
for that purpose. Girard Life Ins., Annuity & Trust Co. v. Mutual Life Ins. 
Co., 97 Pa. 15, 27; Neel v. Heralds of Liberty, 71 Pa.Super. 136. The policy in 
suit does not mention other policies, and gives defendant no right to apply divi- 
dends accruing on other policies to the payment of premiums of this policy. It 
provides in plain terms that only the dividends ‘accruing upon this policy’ are 
available in payment of the premiums thereon. This is one of four options given 
to the policyholder for the disposition of dividends when actually declared. 
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the company had applied dividends earned upon other policies to the premium upon 
this particular policy, then properly a question might have arisen whether it had 
a legal right to do so under the terms of the policies of this decedent. Dividends 
are declared upon different classes of policies carried by an insured. It might 
well be of disadvantage to the company or even to the insured automatically to 
apply the dividends accruing upon a policy of one class to the payment of a pre- 
mium upon a policy of an entirely different class of insurance. There might be 
different beneficiaries named in various policies. It seems plain, even in the 
absence of an express provision, that each policy should stand by itself, separate 
and distinct from any other policy.” To same effect see Pister v. Keystone Mut. 
Benefit Ass’n, 3 Pa.Super. 50. 


The same distinction which the Supreme Court pointed out between the Judge 
Case and the Girard, Matlack, Sporrer, and Holyland Cases exists between the 
latter and the case at bar. 


[9, 10] With reference to an alleged agreement between Mrs. Grentzer and 
some unnamed supposed agent of the defendant to apply sufficient of the proceeds 
of the brother’s policies to the payment of the premium on the policy in suit, it 
is sufficient that no agent of the defendant would have authority to make any 
such agreement, in view of the express provisions of the policy prescribing how 
premiums shall be paid and limiting the authority of agents. The policy expressly 
stipulates that “All premiums or installments of premiums are payable at the 
Company’s Home Office, but may be paid to an authorized agent of the Company 
on or before the dates when due, in exchange for official receipts countersigned 
by such authorized agent.” The policy further provides that “No agent is author- 
ized to waive forfeitures or to make, modify or discharge contracts or to extend 
the time for paying a premium. No provision of this Policy can be waived or 
modified in any case except by an endorsement hereon signed by the President, 
a Vice-President or the Secretary.” It is not contended that the premium due 
on September 27, 1931, was paid to the agent in exchange for the company’s 
official receipt for said premium. If the alleged agreement between Mrs. Grentzer 
and the agent were valid, it would clearly modify the contract with reference 
to the payment of premiums, which is expressly beyond the power of any agent. 
Such a modification, to be valid, would require an endorsement on the policy signed 
by the president, a vice-president, or the secretary. Such an alleged agreement 
might also have the effect of extending the time for paying a premium, which 
is also expressly excluded from the authority of any agent. The offer of such 
an alleged agreement was, therefore, rightly excluded. That limitations in insur- 
ance policies upon the authority of agents are valid and will be enforced is 
shown py the following decisions of this court: Youngblood v. Prudential Ins. 
Co., 109 Pa.Super. 20, 165 A. 666; Price v. Mutual Life Ins. Co., 109 Pa.Super. 
419, 167 A. 233; Potter T. & T. Co. v. Colonial Life Ins. Co., 114 Pa.Super. 436, 
174 A. 587; Prudential Ins. Co. v. Ordonoff, 122 Pa.Super. 485, 186 A. 391. 

[11] In addition, plaintiffs proved that the premium due September 27, 1931, 
had been paid by Mrs. Grentzer’s check dated November 2, 1931. The plaintiffs 
thereby recognized that the policy in suit had lapsed, and required reinstatement. 
Evidently the deceased also understood that her policy had lapsed, because she 
admittedly signed the application to reinstate the policy. Plaintiff’s actions, as 
well as those of the deceased, are inconsistent with the position that the premium 
was to be paid out of the amounts alleged to have been due under the brother’s 
policies. 

{12, 13] The other contentions of appellants, except the one which complains 
about the refusal of a new trial for after-discovered evidence, relate to rulings 
on the admission or rejection of evidence. If the court below could, or should 
have, entered a compulsory nonsuit, or directed a verdict simply for the return 
of the last premium, or entered judgment n.o.v. for the amount of said last pre- 
mium, then any rulings upon the admissibility of evidence becomes of no conse- 
quence. None of the evidence in question would change the fundamental facts 
that the policy was allowed to lapse for nonpayment of the premium due on 
September 27, 1931, and that satisfactory evidence of insurability was never 
thereafter furnished the defendant. Those basic facts are all that are necessary 
to the determination, as a matter of law, that there can be no recovery, beyond 
the amount of the last premium. A case will not be reversed for harmless error. 
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Bees Bee, 317 Pa. 214, 216, 176 A. 731; Paley v. Trautman, 317 Pa. 589, 592, 
177 A. ; 

Appellants’ last contention relates to the proposition that the plaintiffs should 
have been granted a new trial for after-discovered evidence. 

[14-16] The law governing new trials for after-discovered evidence has been 
clearly set forth in Commonwealth v. Mellon, 81 Pa.Super. 20, at pages 25, 26, 
by the present President Judge Keller, as follows: “The rules governing the grant- 
ing of new trials because of after-discovered evidence are well settled in this 
State. To entitle a defendant to a new trial on this ground the evidence must 
have been discovered since the trial, and be such as could not have been obtained 
at the trial by the use of reasonable diligence; it must not be simply corroborative 
or cumulative, or merely to impeach the credibility of a witness; and it must be 
such as would likely result in a different verdict if a new trial were granted: 
Com. v. Brady, 76 Pa.Super. 488; Com. v. Carter, 272 Pa. 551 [116 A. 409); Com. 
v. Flanagan, 7 Watts & S. 415. Such an application is not governed by the strict 
technical rules applicable to a writ of error, but is addressed to the sound discre- 
tion of the court: Boyd v. Boyd, 1 Watts, 365, 366; and the exercise of this discre- 
tion by the court in refusing a new trial will be reversed on appeal only where 
it has been clearly abused: Com. v. Hine, 213 Pa. 97 [62 A. 369]; Hunter vy. 
Bremer, 256 Pa. 257, 266 [100 A. 809, Ann.Cas.1918A, 1521; Goldstein v. East 
Fallowfield Tp., 43 Pa.Super. 158 [Id.] 167.” To same effect see Hornick y. 
Bethlehem Mines Corp., 310 Pa. 225, 228, 165 A. 36; Trout v. Mendon Grange 
Mut. Fire Ins. Co., 113 Pa.Super. 403, 405, 173 A. 743; Com. v. Russella, 117 
Pa.Super. 359, 365, 366, 177 A. 506; Com. v. Dougherty, 118 Pa.Super. 545, 548, 
179 A. 223, and Hedley v. Snipes, 124 Pa.Super. 396, 403, 188 A. 617. 

The alleged after-discovered evidence was to the following effect: “(a). That 
Mr. Davis, the field supervisor of the insurance company, who had testified for 
the company, had notified Mr. Tully, our newly discovered witness who had worked 
for the company from 1929 to 1934, that the insurance company had agreed to 
grant the request of the assured to have her premium deducted from the money 
that was due by the company to her; (b) that Mr. Tully knew that the company, 
because of the financial depression existing, had waived all medical examinations 
where the premium had been paid within thirty days after it had lapsed.” 

[17] One of the essential requirements for a new trial on the ground 
of after-discovered evidence is that such evidence could not have been obtained 
at the trial by the use of reasonable diligence. There is no averment whatsoever 
in the plaintiffs’ “Affidavit as to After Discovered Evidence,” attached to their 
additional reasons for a new trial, to the effect that the alleged after-discovered 
evidence could not have been obtained at the trial by the use of reasonable dili- 
gence. Nor is there any inherent reason apparent why the alleged after-discovered 
evidence could not have been obtained at the trial by the exercise of reasonable 
diligence. The alleged after-discovered evidence all relates to matters which 
supposedly occurred long before the trial. This alone would also be sufficient 
to justify afirmance of the action of the court below. 

[18] The plaintiffs’ affidavit does not state specifically when the alleged after- 
discovered evidence was uncovered. The affidavit simply states that the plaintiffs 
learned of the additional evidence “subsequent to the trial” of this case. In 
Hornick v. Bethlehem Mines Corp. supra, 310 Pa. 225, at page 230, 165 A. 36, 38, 
the Supreme Court said with reference to a similar vague averment: “It will 
be noticed that in its petition defendant does not state specifically when it learned 
the alleged fact on which it grounds its application; it merely avers that the 
evidence was discovered ‘since the trial’; as time is one of the decisive elements 
in the consideration of the question, such an indefinite. statement of the time 
of discovery is without value.” 

We see no error which would warrant a reversal of the judgment or justify 
a new trial. 

The assignments of error are overruled and judgment affirmed. 


GOMES v. BOSTON MUT. LIFE INS. CO. No. 7745. 
Supreme Court of Rhode Island. July 16, 1937. 
193 Atlantic Reporter 500. 
1. WAIVER. 
Evidence that life insurer’s general superintendent was regularly permitted to 
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accept overdue premiums and to waive lapse of policy only if insured were in good 
health, and that such officer accepted premium on beneficiary’s representation. that 
insured, a steward, was in good health and out on a boat, when in fact insured 
was in tubercular hospital and had been ill for over a month, did not authorize 
recovery of death benefits of policy. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Exceptions from Superior Court, Providence and Bristol Counties; Patrick P. 
Curran, Judge. 

Action by Dominga Gomes against the Boston Mutual Life Insurance Company. 
The trial justice rendered a decision adverse to plaintiff, and plaintiff brings 
exceptions. 

Exceptions overruled, and case remitted for entry of judgment on the decision. 

Joseph G. Le Count, of Providence, for plaintiff. 

Luigi De Pasquale, of Providence, and Patrick J. Lane and Everett H. Lane, 
both of Boston, Mass., for defendant. 

Moss, Justice. 

This is an action brought after the death of Manuel Gomes, to recover on a 
life insurance policy issued on his life by the defendant for $1,000, which was made 
payable on his death to the plaintiff. 

At the conclusion of a trial before a justice of the superior court, without a 
jury, the plaintiff was permitted, with the assent of the defendant, to amend her 
declaration in special assumpsit by adding thereto the indebitatus assumpsit counts. 
The justice then rendered a decision for the plaintiff for $25.26, which was the 
amount of the three quarterly premiums paid to the defendant on the policy. To 
this decision the plaintiff took an exception and the case is now before us on her 
bill of exceptions, in which she relies upon that exception and certain exceptions 
taken by her to rulings on the admission of evidence. 

The policy was dated July 18, 1934, and provided for the payment to the 
defendant of $8.42 on or before the 18th of July, October, January, and April in 
each year, and that “if any premium shall not be paid when due or within the grace 
period hereinafter provided for, this policy shall thereupon lapse.” It provided, 
however, for no period of grace for the payment of any premium payable during 
the first year. It provided that the holder of the policy should be entitled to have 
it reinstated within three years after default, but only upon the production of 
evidence of insurability satisfactory to the insurer and the payment of all overdue 
premiums. . 

The insured paid the first two premiums on time, but when the third one fell 
due, on January 18, 1935, it was not paid. The plaintiff, an illiterate Portuguese 
woman, testified that later in that month, about the 24th she thought, she paid $6.42 
on that premium in her home to one of the defendant’s collectors, who gave her a 
receipt and who, she said, collected premiums in her home “right along,” her chil- 
dren’s lives also being insured. She testified also that in February, she thought 
on the 18th, she paid the remaining $2, to make the total of $8.42, to the defendant’s 
superintendent for the Providence district in this state, at his office in the city of 
Providence, and that he gave her a receipt for $8.42. 

The defendant’s superintendent testified in its behalf that on January 28 a 
payment of $3 was made on the policy, by the plaintiff to its collector, and a 
“reinstatement receipt,” filled out and signed in behalf of the defendant, in the 
defendant’s regular form for such a receipt, was given to her; that on February 
7 she made another payment, of $2.50, to the superintendent at his office and a 
similar receipt was given to her; and that on February 20, she paid the balance of 
$2.92, and a similar receipt was given to her, 

A blank receipt in this form was identified by the witness and filed as an 
exhibit, against the objection of the plaintiff, who took an exception ‘ its 
admission. This form reads: “Received of * * * Dollars to be applied as 
premiums on Policy No. * * * for which an application for reinstatement is this 
day made to the Boston Mutual Life Insurance Qo. of Boston, Mass.” Below 
this and above the line for the agent’s signature is the following, in smaller 
type, but perfectly legible: “No liability is assumed by said Company under 
above named Policy, nor can the receipt of above named amount be in any wa) 
construed as binding, unless said Company accept application for reinstatement 
and the insured is alive and in good health upon the date of acceptance.” 
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No formal applicatton for reinstatement was ever made and no form for 
such an application was given to the plaintiff or the insured; nor was either 
of them told that a formal application for reinstatement was necessary. 

The superintendent also testified that, when the last installment of the 
premium was paid, the policy had lapsed by its terms; that for the first year’s 
premiums, of which the premium in question was one, there was no period of 
grace, as the policy itself showed; that there should have been an application 
for reinstatement made, if the company saw fit to require one; and that the 
payment was received as “perfectly all right, because it was on the 31st day 
and at that time Mrs. Gomes told me the man was in good health and was out 
on a boat.” He further testified that the sending to the home office of the money 
for that premium was conditional on her statement that the insured was in glood 
health and at work, his occupation being that of steward on boats. In fact, this 
payment was made on the 33d day after the final day for the payment of the 
premium according to the policy. The condition of the insured’s health at this 
time will be shown infra. 

The policy. contained the provision that no agent or person other than the 
president or secretary of the company had authority to extend the time for 
paying any premium under the policy, to waive any of its provisions, or to 
make any agreement or waiver that would be binding on the company. Out- 
side of his own testimony, there was no evidence to show that this superin- 
tendent had authority to waive any lapse of a policy for default in the payment 
of a premium within the time limited by the terms of the policy. 

In our opinion the most favorable inference in favor of the plaintiff that 
could reasonably be drawn from the testimony of the superintendent, assuming 
that such an inference could reasonably be drawn, is that it was the regular 
practice of the defendant to permit its local superintendents to accept an 
overdue premium during the first year of such a policy and to waive the lapse 
of the policy, if the premium was paid in full within thirty-one days after it 
was payable and the insured was then in good health. The plaintiff relies on 
Milkman y. United Mutual Insurance Co., 20 R.I. 10, 36 A. 1121, and cases cited 
in the opinion in that case, as sustaining a general rule that the acceptance by 
an insurance company of a premium, after a full knowledge of a violation of a 
condition of a policy, is a waiver of any forfeiture because of such violation 
But those cases were cases of unconditional acceptance of the premium by the 
company, and the rule is predicated upon that assumption. 

The insured died on March 19, 1935, and the policy was in due time filed 
with the defendant for payment, with proofs of death in due form; but the 
defendant refused payment because the premium due on or before January 18, 
1935, had not been promptly paid and the insured was not in good health when 
it was finally paid. In fact, one of the proofs of death showed, without being 
contradicted or qualified in any way, that the physician who signed and cer- 
tified to it attended the insured on January 8, 1935, and made his last visit to 
him on January 10, 1935. 

The other proof ‘of death, signed by the plaintiff by her mark and not con- 
tradicted or qualified by her testimony or any other evidence, showed that the 
insured first complained of ill health on January 1, 1935; that he quit work on 
January 30, 1935; that he was sent-to Wallum Lake Tubercular Hospital on 
February 19, which was the day just before the day on which the final install- 
ment of the premium was paid, and remained there twenty-one days; and that 
he died at his home in East Providence of spinal trouble, after an illness of 
forty-seven days. The evidence showed clearly that when the default in the 
payment of the premium occurred, the insured had been sick for seventeen days 
and under the care of a physician for at least ten days; that he continued 
to be sick until his death on March 19; and that on February 20, when the last 
installment of the premium payable on January 18 was paid and the plaintiff told 
the superintendent that he was in good health and out on a boat, he was in 
fact in the tubercular hospital. 

[1] At the trial (of this case the trial justice was the judge of both the law 
and the facts; and we are of the opinion that on the evidence we cannot find 
that he was wrong in deciding, as he did, that the installments of that premium 
were not received by the defendant unconditionally but only subject to the con- 
dition that the insured was in good health. Nor can we find that he was wrong 
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in deciding also that the insured was not in good health when the money was 
received. 

We may add that the evidence shows clearly that he was not in good health 
at any time from January 1 to the time of his death, so that at no time after 
the date of the default was he in such a state of health that he could have 
satisfied an essential condition for a reinstatement of the policy, or ‘for the 
acceptance of a late premium as if it were paid on time. That the decision of 
the trial justice that the plaintiff was not entitled to recover on the policy was 
in accordance with the evidence in the case and the law applicable thereto 
seems to us so clear that we see no sufficient reason ‘for citing authorities in 
support of such decision. The plaintiff certainly has no ground to complain 
because the trial justice gave her a decision, on the added indebitatus assumpsit 
counts, for the amount of all the premiums paid. The plaintiff’s exception to 
the decision therefore cannot be sustained. 

[2] The other four exceptions set forth in her bill of exceptions were to 
certain rulings of the trial justice as to the admission of evidence, but all save 
one of these have not been pressed before us and must therefore be treated as 
abandoned. That one is to the ruling of the trial justice in permitting the 
defendant to introduce in evidence a printed form of receipt, with blanks in it 
to be filled out, which, it had been testified, was the same form as the printed 
form of receipt that was filled out, signed in behalf of the defendant and 
delivered to the plaintiff on each of the three occasions when she paid install- 
ments of the premium payable on January 18, 1935. 

[3] She had testified that after the death jof the insured she delivered to a 
representative of the defendant the policy and these three receipts. This testi- 
mony was corroborated to some extent by another witness for her and was not 
controverted by the defendant. When the blank form was offered in evidence 
by the defendant, no objection to its admission was made by the plaintiff on the 
ground that it was not the best evidence and that the original receipts, filled 
cut and signed, should have been produced; nor were the original receipts called 
for by the plaintiff at the trial. If this evidence was inadmissible, its admission 
was not prejudicial to the plaintiff. This is so because the uncontradicted testi- 
mony of the superintendent, whom the trial justice said he believed, when that 
testimony is taken in connection with the language of the policy, shows con- 
clusively that the defendant, in receiving the partial payments of the premium, 
was not accepting them unconditionally, but receiving them subject to the con- 
dition of the insured’s good health and in reliance upon the plaintiff’s statement, 
which was false and which she must have known to be false, that he was in 
good health and out on a boat. Therefore, our conclusion is that this exception 
should not be sustained. 

All the plaintiff’s exceptions are overruled and the case is remitted to the 
superior court for entry of judgment on the decision. 


GRANDE v. BOSTON MUT. LIFE INS. CO. No. 7806. 
Supreme Court of Rhode Island. July 22, 1937. 
193 Atlantic Reporter 516. 


4, LAPSE. 

In action on industrial life policy, plaintiff had burden of showing by fair pre- 
ponderance of evidence that policy was in force at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. LAPSE. 

In action on industrial life policy, decision of trial justice for insurer was sus- 
tained by evidence where premium book showed that policy had lapsed, though 
plaintiff contended that payment which would have prevented policy from lapsing 
was not properly entered by insurer’s superintendent in premium receipt book. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Exceptions from Superior Court, Providence and Bristol County; Charles A. 
Walsh, Judge. 

Action in assumpsit by Angelo Grande against the Boston Mutual Life Insur- 
ance Company. From a decision of the court sitting without a jury, in favor of the 
defendant, the plaintiff brings exceptions. 

Exceptions overruled and case remitted for entry of judgment on the decision. 
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Arabian, Gonnella & Barad, Aram A. Arabian, and G. William Grande, all of 
Providence, for plaintiff. 

Arthur Falcone, of Providence, and Patrick J. Lane, of Boston, Mass., for 
defendant. 

Connon, Justice. 

__ This is an action in assumpsit brought to recover the proceeds of an industrial 

life insurance policy. The case was tried before a justice of the superior court 

sitting without a jury and resulted in a decision for the defendant. The plaintiff 

Stee duly excepted to said decision and has brought this bill of exceptions to 
is court. 

The plaintiff preserved five exceptions in his bill, but has relied upon only 
exceptions 1, 4, and 5 here, the remaining exceptions being expressly waived in his 
reply brief. We shall first consider exceptions 1 and 4 together, as the plaintiff 
has so treated them in his brief. 

These two exceptions were based upon rulings by the trial justice sustaining 
objections of the defendant to the following questions: “To the best of your 
knowledge for how many years have you paid premiums on that policy?” and 
“With that $40.00 added to the payments appearing in the book, how many years 
would premiums have been paid for?” The trial justice held that these questions 
called for answers, in contradiction of the premium receipt book, which the plaintiff 
had previously put in evidence and were therefore inadmissible. 

[1] These rulings even if erroneous, which we do not decide, resulted in no 
prejudice to the plaintiff as he was later allowed without objection to introduce 
testimony tending to explain the entries in the receipt book and to show that the 
alleged payment of $40, acknowledged as received for the defendant by its super- 
intendent Horan, would, if it had been properly entered by Horan on the receipt 
book, have covered a period sufficient to keep the policy in force at the time of the 
death of the insured. While this testimony was admitted by the trial justice, he 
did not give it credit as proof of the contention which the plaintiff made. On the 
contrary, he drew the inference from all the testimony before him that this alleged 
payment of $40 could not be deemed to cover a period different from that appear- 
ing in the book and therefore the policy had lapsed. As these rulings of the trial 
justice resulted in no prejudice to the plaintiff, his first and fourth exceptions 
are overruled. 

[2, 3] The plaintiff’s fifth exception relates to the decision of the trial justice in 
favor of the defendant, and under it the plaintiff contends that the trial justice 
clearly misconstrued the evidence and even went beyond it in reaching his decision. 
It is elementary, as the plaintiff asserts in his brief, that the decision of the trial 
justice must be based on the evidence. In this respect a decision and a verdict are 
alike. Each depends for its validity on some real or substantial relation to the 
evidence presented in the case. Neither can be sustained where it is found to be 
based on speculation or on a consideration of facts not present on the record. 
Reasonable inferences drawn from the evidence, however, are not speculation and 
are not beyond the scope of the evidence. 

The trial justice took the view that Horan, Christiana, and the plaintiff, three 
men fully experienced in the insurance business, all of whom were present when 
Horan made the entries in question in the plaintiff’s receipt book, knew that these 
entries were being made as of May 20, and that they were so made for some pur- 
pose of their own not divulged by the testimony of the plaintiff, and apparently 
unknown to the company. We are of the opinion that there was evidence upon 
which the trial justice might reasonably base such a view. 

[4, 5] The plaintiff had the burden of showing by a fair preponderance of the 
evidence that the policy was in force at the time of the death of the insured. The 
premium receipt book which he offered in evidence showed that the policy had 
lapsed. The evidence which he introduced in explanation of the entries in that book 
failed to convince the trial justice that the book should be construed to contain 
evidence of payments of premiums sufficient to cover the period necessary to keep 
the policy in force. The trial justice accordingly found that the plaintiff had not 
sustained the burden of proof and gave decision for the defendant. From our 
examination of the transcript and the exhibits, we cannot say that his decision is 
clearly wrong or that it goes beyond the reasonable scope of the evidence. Plain- 
tiff’s fifth: exception is therefore overruled. 
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All of the plaintiff's exceptions are overruled and the case is remitted to the 
superior court for entry of judgment on the decision. 


WHITE v. SOVEREIGN CAMP, W. O. W. No. 14496. 
Supreme Court of South Carolina. June 11, 1937. 
As Amended on Denial of Rehearing June 29, 1937. 
192 Southeastern Reporter 161. 
2. GOOD HEALTH. 


The term “good health” or “sound health,” as in a warranty thereof in a life 
insurance contract, does not mean a condition of perfect health. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

3. GOOD HEALTH. 

That a person having a malady, condition, or disease which physicians agree is 
serious, and the history of which is that it is incurable, continues to be a hard 
worker, raises no inference that he is in “good health” or “sound health” within a 
life policy. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

4, WAIVER. 

A fraternal society, accepting delinquent dues from a suspended member 
without calling attention to the absence of a certificate of good health required by 
the constitution and by-laws thereby, waives such requirement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

5. WAIVER. 

A fraternal society’s acceptance and retention of delinquent dues paid by a 
suspended member if not evidence of waiver of the constitution and by-laws 
requiring a condition or certificate of good health, where the constitution and by-laws 
expressly provide that such acceptance and retention shall not constitute a waiver 
or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

6. WAIVER. 

Ordinarily, the issue of waiver, as of provisions of a life insurance contract, is 
a jury question, but it becomes a question of ldw for the court if only one 
reasonable inference can be drawn from the testimony, 

(For other cases, see Insurance, Dec. Dig. § 852[2].) 

7. PROOF OF DEATH. 

That a fraternal society furnishes, for proof of death, blank forms stating that 
the furnishing thereof shall not be an acknowledgment of any liability is not 
evidence of waiver of the constitution and by-laws requiring a suspended member to 
be in good health at the time of paying delinquent dues and for 30 days thereafter, 
especially where the clerk or financial secretary of the local camp, on receiving notice 
of the member’s death, states that it is very doubtful whether the sovereign camp 
will approve the claim. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 

Carter, J., dissenting. 

Appeal from Common Pleas Circuit Court of Anderson County; Hayne F. 
Rice, Judge. 

Action by Julia White against the Sovereign Camp of the Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. 

Remanded with instructions. 

Watkins & Prince, of Anderson, for. appellant. 

Leon W. Harris, of Anderson, for respondent. 

BAKER, Justice. 

Action on certificate of insurance issued by appellant on May 31, 1934, on life of 
Dewey C. White, whereby appellant agreed to pay upon satisfactory proof of the 
death of the said Dewey C. White, while in good standing, the sum of $1,000 to 
Julia White, the beneficiary therein named. From judgment for plaintiff for the 
full amount and interest, an appeal has been taken to this court. 


The complaint, after setting out the contract or policy of insurance, alleged 
that all premiums called for by said policy were paid, and that it was of force at the 
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time of the death of Dewey C. White on May 18, 1936; that after said death 
appellant caused said policy to be surrendered to it along with the proof of death; 
and that the policy continued to remain in possession of appellant, and that appellant 
had refused to pay same. 


Appellant, by its answer, for a first defense, admitted the issuance of the con- 
tract of insurance, but alleged that its obligation under the said certificate was con- 
ditioned and limited upon conditions and limitations fully set out in said certificate 
and in the instruments referred to therein; admitted that papers purporting to be the 
proof of death of Dewey C. White were furnished to it and received by its Sec- 
retary on June 29, 1936, but denied all other allegations of the complaint. For a 
second defense, pleaded that said certificate of insurance provided that no legal pro- 
ceedings for recovery thereunder should be brought within ninety days after receipt 
of the proof of death by the secretary of the association, and that action had 
been brought on the certificate within less than ninety days, the summons and com- 
plaint having been served on September 15, 1936. For a third defense, that its 
certificates are issued for and in consideration of warranties contained in the 
application therefor; that Dewey C. White in his application dated May 5, 1934, 
warranted that he had not in the last five years suffered any bodily disease or 
infirmity which were untrue, in that he had suffered from a severe attack of 


influenza in March, 1933, and since that time and up until the time of his death, the 
said Dewey C. White suffered from epilepsy; that appellant would not have 
issued its certificate had it known of the physical condition of Dewey C. White, 
and on discovering the truth of the matter on or about October 26, 1936, it had 
tendered and offered to return to plaintiff the total amount of premiums or assess- 
ments paid on the certificate or policy, and that such tender had been refused. 
For a fourth defense, that its certificates are issued in further consideration of the 
payment of monthly installments of premiums on or before the last day of each 
month during which said certificate is in force: that the said certificate provides 
if the member fails to make such payment on or before the last day of the 
month he shall thereby become suspended, and his beneficiary certificate shall be 
void, and that should a person be suspended more than three and less than six 
months, he may again become a member only if in good health by warranting that 
he is in good health and paying all sums which he should have paid had he 
remained a member, and only then if said person shall remain in good health for 
thirty days following: That the said Dewey C. White failed to pay when due the 
monthly installment of assessments for the month of July, 1935, on or before 
August 1, 1935, or any installment coming due thereafter before December 21, 1935, 
on which last-mentioned date he made application to again become a member, 
in which application he warranted that he was in sound bodily health and free of 
any disease, injury, or impairment, and that he had not during the Jast three years 
suffered from any mental or bodily infirmity; that the warranties therein made 
were untrue, and that at the time of the application to again become a member, he 
was subject to epileptic seizures and that within thirty days after said application he 
suffered an epileptic seizure; that had the truth of said matter been known to 
appellant, the certificate would not have been reinstated; that when the truth 
became known to appellant it tendered and offered to return to respondent all 


premiums and assessments paid to reinstate said certificate and all paid thereafter. 


For a fifth defense, that Dewey C. White failed to pay when due his monthly 
installment for the month of March, 1936, on or before April 1, 1936, or to pay the 
installment for the month of April on or before May 1, 1936; that thereupon by the 
terms of the said certificate it became void and of no effect: that thereafter, 
on or about May 16, 1936, the said Dewey C. White forwarded to the financial sec- 


retary of the Camp of which he was a member, a postal money order for the 


monthly assessment for the months of March, April and May, 1936: that the said 


certificate provides, among other things, that any attempt by a suspended person to 
again become a member shall not be effective for that purpose unless such person 
be in fact in good health at the time and continue in good health thereafter for 
thirty days; that Dewey C. White was not in good health at that time, being 
subject to epileptic seizures and that he died only two days after the forwarding 


of the money order; that appellant had tendered a return of the three months 
assessments to the respondent, and that she has refused to accept a return of the 
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premiums, and that appellant has always been, and still is,» ready and willing to 
return said premiums to respondent. ‘ 

On the face of the certificate of insurance is the following: “This: Certificate 
is issued and accepted subject to all the conditions set forth herein and on the 
reverse side hereof, and the provisions of the Constitution, Laws and By-Laws of 
the Association. * * * If the payments required by the Constitution, Laws and 
By-Laws of the Association are not paid by the member, this certificate shall be 
null and void. Should this certificate become void for any cause, acceptance of 
any payment from or for the member, or other act by any Camp Officer or member 


of the Association thereafter, shall not operate as an estoppel or as a waiver of 
the terms of this contract.” 


Among the conditions on the back of the policy is the following: 

“Second. If the admission fees, dues and assessments required of the person 
named in this certificate are not paid to the Financial Secretary of his Camp as 
required by the Constitution and Laws of this Association, the certificate shall be 
null and void.” 

“Fourth. No legal proceedings for recoverey under this certificate shall be 
brought within ninety days after receipt of proof of death by the Secretary of the 
Association, and no suit shall be brought upon this certificate unless said suit is 
commenced within one year from the date of death.” 

The following provisions of the constitution, laws and by-laws of appellant were 
admitted in evidence: 

“Sec. 64. A person who becomes suspended for non-payment of assessments 
or installment of assessment is not entitled to any benefits of this Association, nor 
shall he receive the passwood or participate in any of the business or social proceed- 
ings of the Camp to which he had belonged. 

Again Becoming a Member. 


“Sec. 65. Any person who has become suspended because of the non-payment of 
any installment of assessment, if in good health, may within three calendar months 
from the date of his suspension again become a member of the Association by the 
payment of the current installment of assessment and all installments of assess- 
ments which should have been paid to maintain him as a member. Whenever 
installments of assessments are paid by or for a person who has become suspended 
for the purpose of again making him a member, such pavment shall be held to 
warrant that he is at the time of making such payment in good health, and to 


warrant that he will remain in good health for thirty days after such attempt to 
again become a member, and to contract that such installments when so paid after 
he has become suspended for nonpayment of assessments shall be received and 


retained without waiving any of the provisions of this section or of these laws until 
such time as the Secretary of the Association shall have received actual, not con- 
structive or imputed, knowledge that the person was not in fact in good health when 
he attempted to again become a member. Provided, that the receipt and the reten- 
tion of payment of such installments of assesments in case such person is not in 
good health shall not make such person a member or entitle him or his beneficiary 
or beneficiaries to any rights whatever. 

“Sec. 66 (a) The retention by the Association of any installment of assess- 
ment paid by or for any person after he has become suspended in order to again 
make him a member, shall not constitute a waiver of any of the provisions of this 
Constitution, Laws and By-Laws, or an estoppel upon the Association. 

“(b) Any attempt by a suspended person to again become a member shall not be 


effective for that purpose unless such person be in fact in good health at the time and 
continued in good health for thirty days thereafter, and the payment of any unpaid 


installment of assessment shall be a warranty that such person is at the time in 
good health and that if the warranty is not true the certificate shall be null and 
void. 

“Sec. 67. Should a person be suspended more than three and less than six 
months, if in good health, by delivering to the Financial Secretary a certificate of 
good health signed by himself, in which he shall warrant that all the statements 
contained therein are true, and by the payment of all sums which he should have 


paid had he remained a member, including the current installment of assessment, 
and upon receipt and acceptance of said health certificate and the money by the 
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Secretary of the Association, and if said person shall remain in good health for 
thirty days following, he shall again become a member.” ; 

At the conclusion of the testimony, appellant moved for a directed verdict, 
which was refused. The questions raised by this appeal, as stated by appellant, 
are as follows: 

“1. Did the Court err in refusing to direct a verdict for the defendant upon the 
ground that the insured became suspended from all benefit under his certificate of 
insurance in July, 1935, and failed to become reinstated because he was not in 
good health at the time he attempted to become reinstated in December, 1935, and 
did not remain in good health for thirty days thereafter? 

“2, Did the Court err in refusing to direct a verdict for the defendant on the 
ground that the uncontradicted testimony shows that the insured had become sus- 
pended and the certificate had become null and void before the date of his death, he 
having failed to pay the assessment for the month of March, 1936, and his attempt 
to reinstate in May having failed because he was not then in good health and did 
not remain in good health for a period of thirty days thereafter? 

“3. Did the Court err in refusing to direct the verdict for the defendant when 
the certificate of insurance provided that no suit should be brought within ninety 
days of receipt of proofs of death by the secretary of the association, and the 
uncontradicted testimony showed that the same was commenced within ninety days 
of that date?” 

Appellant, after the bringing of this suit, tendered to the beneficiary all pay- 
ments made by the insured from the inception of the contract, including the dues 
paid two days before his death, upon the theory that it was never in effect, due to 
the warranty contained in the application for the policy that the insured had not in 
the last five years suffered any bodily disease or infirmity, which appellant alleges 
to be untrue, in that he had suffered from a severe attack of influenza in March, 
1933, since which time and until his death he suffered from epilepsy. However, 
upon the trial of the case, motion for directed verdict was confined to the periods 
from July, 1935, to December, 1935, and for March and April, 1936. 


[1] In discussing this case, we will keep in mind that salutary principle that 
the law abhors forfeitures, and will seize upon slight evidence to prevent one. 

The major questions involved in this appeal are: (1) Was there evidence which 
should have been submitted to the jury on the issue that there was a breach of the 
warranty of good health when the insured became reinstated in December, 1935, and 
again in May, 1936? And (2) was there evidence of waiver which should have 
been submitted to the jury on the issue of breach of the warranty of good health? 

In the recent case of Kizer vy. Woodmen of the World, 177 S.C. 70, 180 S.E. 804, 
807, the legal effect of a warranty, and the distinction between warranties and rep- 
resentations, is set forth in the following language: “The difference between war- 
ranties and representations is often very vital. Construed as a warranty, the falsity 
of the statement amounts to an express breach of the contract, regardless of the 
good faith and honest purpose of the insured, and the statement does not have 
to be material, it has been held in some cases; construed as a representation, the 
falsity of the statement may render the contract voidable when it is shown to have 
been material to the risks and knowingly made. A representation is usually made in 
proposing a contract; a warranty is made when it ‘is a part of the completed con- 
tract, either expressly inserted therein, or appearing therein by express reference 
to statements expressly made a part thereof.’ 3 Joyce, Ins. (2d Ed.) #1882, and 
cases cited thereunder.” 


See, also, Nix v. Woodmen of the World, 180 S.C. 153, 185 S.E. 175, 178. 


Dr. W. C. Mays, a witness for the appellant, testified that he had known the 
insured some twelve or fourteen years, and that he was called to attend him 
professionally in the spring of 1933, when he found insured in a coma, and his 
diagnosis was influenza and some cerebral trouble, which later proved to be 
an encephalitis; that encephalitis is an inflammatory condition of the membrane 
or covering of the brain, caused or brought on from some infection like flu or 
pneumonia, some germ condition; that this condition is serious. At that time 
the insured was transferred to the Anderson County Hospital and was treated 
by Drs. J. R. and C. H. Young. That he saw insured professionally when he 
came from the hospital, but not again until the latter part of the year 1934 or 
1935, in December of one of those years. That he was called to see the insured 





Life] White v. Sovereign Camp, W. O. W. 1443 


because he had had a convulsion and the family got uneasy and sent for him. 
That the cause of this convulsion was secondary to this encephalitis that he had, 
probably due. to some adhesions that created a certain amount of pressure and 
gave him epileptic seizures. That the insured was afflicted with epilepsy fol- 
lowing influenza, complicated by encephalitis. That the epilepsy was due to 
some adhesion from membranes that had adhered to the brain that created 
some amount of pressure, interfering with the circulation. That insured suf- 
fered from chronic epilepsy and had light attacks of it from time to time, and 
that this type of epilepsy, in his opinion, was not curable, and is considered a 
serious trouble. That the cause of insured’s death, according to his diagnosis, 
was cerebral hemorrhage—hemorrhage of the brain. On cross-examination, 
Dr. Mays testified that the insured worked regularly and was a hard worker; 
that the insured was seized on a Sunday night about 2, 3, or 4 o’clock, and was 
unconscious until that afternoon, when he died; that the cerebral hemorrhage 
could be brought on by overeating, and that overeating will make one have a 
seizure;. that the insured was a man of good reputation for truth and veracity 
and for honest and fair dealing among his fellow men. 

Dr. C. H. Young, a witness for appellant, testified that he saw the insured 
professionally in March, 1933, when he was admitted to Anderson County Hos- 
pital and diagnosed his trouble as encephalitis; that there are light cases and 
heavy cases of encephalitis, but it is regarded as a rather serious malady, ser- 
ious ailment; that encephalitis is an inflammation of the brain and that epilepsy 
is a condition characterized by convulsions; that epilepsy could be caused by 
and grow out of encephalitis, convulsions grow out of it, and sometimes it is 
termed epilepsy and sometimes it isn’t; that if convulsions or seizures continue 
for a length of time, for a year probably, it would usually be called epilepsy. 
Epilepsy is a serious trouble, in that it usually tends to get worse, after a time 
possibly followed by degenerative changes in the brain. That a man who has 
epilepsy is not in good health, and usually epilepsy is not curable. That there 
is not necessarily any connection between a chronic case of epilepsy and death 
from cerebral hemorrhage—there might be some connection or there might not. 

Alvin Glenn, a witness for respondent testified that he lived very close, 
within four or five hundred yards, of the insured during the years 1934 and 35; 
that the insured was a hard working man, and he knew of no one who worked 
any harder during those years; that he had never seen him have “any of his 
spells” but had heard people say he had them. 

In the case of Nix v. Sovereign Camp; W. O. W., supra, it is stated: “The 
term ‘good health’ when used in a policy of life insurance, means that the appli- 
cant has no grave, important, or serious disease, and is free from ailment that 
seriously affects the general soundness and healthfulness of the system.” 

As stated in the Nix Case, the above statement of the rule is quoted with 
aproval in Cooley v. Metropolitan Life Insurance Company, 153 S.C. 280, 150 
S.E. 793. And in the same case, the following quotation is given and adopted 
from 37 C.J. 404: “The actual and not merely the apparent health of the appli- 
cant is controlling in determining whether he was in good health.” 

(2, 3] Of course, as this court has heretofore decided, the term “good health” 
or “sound health” does not mean that a person is in a condition of perfect 
health, but such terms are bound to be given some weight, and where a person 
has a malady, condition, or disease which members of the medical profession are 
agreed is serious, and the history of such malady, condition, or disease is that 
it is incurable, then the mere fact that such person so affected and infected con- 
tinues to be a hard working person cannot produce any reasonable inference 
that such person is in good health or sound health, within the purview of the 
words as used in a policy of life insurance. 

The facts in the Nix Case are very analogous to the case at bar, but with 
this material difference: In the Nix Case, the insured had been examined by 
a physician chosen by the Insurance Company, and under a long line of cases 
in this state cited in that opinion, the principle is well established that an exam- 
ination of the insured by a physician chosen by the Insurance Company, is some 
evidence of one or two things: Either that the alleged disease did not exist, 
ot that its existence was known to and waived by the insurer. 

(4, 5] Under the terms of the insurance contract, the insured agreed to 
pay monthly, assessments or dues for his insurance, $1.07, and if not paid within 
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the month for which said dues or assessments were to cover, the payment 
thereof thereafter was accompanied by a warranty that the insured was in giood 
health and that he would remain in good health for thirty days after such 
attempt to again become a member, and that the retention of the assessments 
or dues by the insurer would in no wise operate as a waiver of the provision 
of the warranty of good faith. The contract further provided that if a person 
should be suspended more than three'and less than six months, and if in good 
health, he could pay all sums which he should have paid, but must deliver to 
the financial secretary of the association a certificate of good health signed by 
himself, and that if the above is done’ and the member shall remain in good 
health for thirty days following, he shall again become a member. 

When Dewey C. White, the insured, paid his assessments or dues in Decem- 
ber, 1935, for arrearages for the months of July, August, September, October, 
and November, 1935, and no certificate of good health was required, and the 
failure to furnish such certificate never having been called to his attention, 
there’ was undoubtedly a waiver by appellant of this provision, and sufficient 
evidence to submit to the jury on the question of waiver of good health, and 
therefore the circuit judge was correct in refusing the motion for directed ver- 
dict on the ground that the insured had failed to become reinstated in Decem- 
ber, 1935. The fact of the acceptance and retention of the assessments within 
itself is not evidence ,of waiver, for the reason that under the contract of insur- 
ance the insured had the right to pay these dues or assessments upon furnish- 
ing a certificate, and as aforementioned, it is specifically agreed in the contract 
of insurance that the acceptance and retention of dues would not constitute 
evidence of a waiver. 

We now come to the second question raised by the appeal. The insured did 
not pay the premium or assessment for the month of March, 1936, within that 
month, nor for the month of April, within that month, but on the 16th day of 
May, 1936, procured a post office money order in the sum of $3.21, which he 
mailed ‘to the financial secretary of the Camp to which he belonged and which 
was received by the financial secretary on the 18th day of May, 1936, the day 
of the death of the insured. Under the contract of insurance the insured had 
the right to pay up these dues and become reinstated, conditioned, however, 
upon the warranty that he was in good health at the time of the payment of 
same and would remain in good health for a period of thirty days. The insurer, 
appellant herein, had the right to accept said dues—more than that, was com- 
pelled to accept said dues or assessments, but was protected by the contract t 
the extent that the acceptance and retention by it of these dues was not a 
waiver of the condition that the insured was in good health and would remain 
in good health for a period of thirty days thereafter. Except for the provision 
in the contract, the acceptance and retention of these dues would be some evi- 
dence of waiver on the part of appellant; and the acceptance and retention of 
the assessments, dues or premiums from the insured, paid irregularly and after 
the month for which they were due, from the time that the insured became a 
member of appellant, might be some evidence of waiver on the part of appellant, 
except for the fact that the insured had the right to pay when he did and become 
reinstated subject to the provisions of the contract, and appellant could not 
have refused these payments. 

Section 65 of the constitution, rules and by-laws ‘of appellant, made a part 
of the contract of insurance, provides that when a person has become suspended 
for the nenpayment of dues and pays up such dues, the appellant may receive 
and retain same without waiving any of the provisions of the contract until 
such time as the secretary of the association shall have received actual, not 
constructive or imputive, knowledge that the person was not in fact in good 
health when he attempted to again become a member. The uncontradicted 
testimony in this case is that the dues paid by the insured were tendered to 
the beneficiary (respondent) within a reasonable time, under the circumstances, 
after appellant had knowledge of the fact that the insured (Dewey C. White) 
was not in good health when he undertook to become reinstated. 

We are unable to find a scintilla of evidence of waiver in the receipt and 
retention of the dues piad in May, 1936, for the months of March, April and 
May of that year. 

[6] Ordinarily, the issue of waiver is a question of fact to be passed upon 





doe 
eigr 
bee! 
of { 
cler 
the 

this 
sus] 
(sic 
whi 
a di 


his 


mor 
of t 
kno 
was 


that 
in } 
the 

forv 
proc 
deat 
expr 
wail 
and 
209, 


cial 


‘ of h 


the 
Cam 


the 
ciati 
liabi 


vide 
of t 
with 
of t 
char 
unde 
Gun 


also, 


of tl 
was 
tain! 
secr 
forn 
belie 
wait 
Waiy 
as s' 
in tl 
401, 
to‘ 
we § 


Life] White v. Sovereign Camp, W. O. W. 1445 


by the jury unless only one reasonable inference can be drawn from the testi- 
mony, in such case, it becomes a question of law, and one to be settled by the court. 

The holding in this case with reference to evidence of waiver in no wise 
does violence to the opinion of this court in the case of Funderburk v. Sover- 
eign Camp, W. O. W., 179 S.C. 80, 183 S.E. 462, since in that case a custom had 
been established by the clerk of the local camp to which Funderburk belonged, 
of even dating the receipts a month after the dues were paid, and the said 
clerk had informed the members that it was all right to pay their dues during 
the month following the month for which they were payable. Further than 
this, at this camp it was the custom to send members notice that they were 
suspended and even when a member was known not to be in good health 
(sick), it was the practice to accept his dues during the month following for 
which they were due, and forward to headquarters. Aside from that, there was 
a direct conflict in the testimony as to whether or not Funderburk had paid 
his assessments or dues within the month for which they were due. 

In the case at bar, there was no such custom or practice so far as the testi- 
mony discloses, and there was no evidence that the clerk or financial secretary 
of the Lodge or Camp in which the insured carried his membership, had any 
knowledge, or information which would have put him on notice that the insured 
was not in good health. 

[7] The further position of respondent is that when appellant, well knowing 
that the dues of the insured for March and April had not been paid for until 
in May, and that the insured had died on the day these dues were received by 
the financial secretary of the Camp in which the insured had his membership, 
forwarded blank forms in order that the beneficiary (respondent) could file 
proof of death of the insured, and procured from her as a part of the proof of 
death the certificate of insurance which it had issued, and thus put her to the 
expense and trouble of furnishing such proof, that this was some evidence of 
waiver of the provision relating to “good health” in the contract of insurance, 
and cites as authority therefor Whaley v. Insurance Co., 124 S.C. 173, 117 S.E. 
209, and several other insurance cases. 

When the wife and beneficiary under the policy notified the clerk or finan- 
cial secretary of the Camp in which the insured had carried his membership 
‘ of his death, the said clerk or financial secretary, in acknowledging receipt of 
the notice, stated that it was very doubtful whether or not they, the Sovereign 
Camp, would approve the claim. 

The blank forms for the proof of death furnished by appellant, ch)ntained 
the following at the top thereof: “The furnishing of these blanks by the Asso- 
ciation on which to make proof of claim shall not be an acknowledgment of any 
liability of said Association.” 

“Before an insurance company can be held to have waived a forfeiture pro- 
vided for in the contract, it must appear: (1) That it had knowledge of the act 
of the insured which worked a forfeiture; (2) that it entered into negotiations 
with the insured which expressly or impliedly recognized the continued validity 
of the policy; (3) that the insured was induced by such negotiations, of the 
character stated, or by conduct of the company, to incur expense or trouble 
under a reasonable belief that the loss would be paid, the forfeiture waived.” 
Gunter v. Philadelphia Life Ins. Co., 130 S.C. 1, 15, 16, 125 S.E. 285, 290. See, 
also, Corley v. Atlantic Life Ins. Co., 179 S.C. 95, 183 S.E. 596. 

The only testimony in the record on the question of knowledge of appellant 
of the lack of good health of the insured, is to the effect that this information 
was not in its possession until after the commencement of this action, and cer- 
tainly not before the filing of proof of death; and the letter of the financial 
secretary of the local Camp and the statement at the top of the proof of death 
lorms were certainly not calculated to imbue respondent with a reasonable 
belief that the policy would be paid—that any cause for forfeiture would be 
waived. We have searched this record in vain for some slight evidence of 
Waiver in an effort to prevent the forfeiture of this policy of insurance. But 
as stated by Mr. Associate Justice Bonham, in writing the opinion of the court 
in the case of Perry v. Sovereign Camp, W. O. W., 172 S.C. 456, 174 S.E. 397, 
401, while “it is true that the law abhors a forfeiture, but it does not assume 
to ‘prevent’ one unless-there is a foundation in fact or law to justify it”; and 
we should not “lose sight of the fact that this fraternal order is made up of a 
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great many thousands of persons whose insurance rights can only be protected 
and saved by the enforcement by the Sovereign Camp of the rules, the by-laws, 
and the-constitution of the order which the members themselves have adopted.” 

In view of the above conclusions, it becomes unnecessary to pass upon the 
third question—the premature commencement of this action. We, however, call 
attention to the case of Young, as Receiver, v. Peoples Bank et al., 163 S.C. 57, 
161 S.E. 324. 

The case is remanded, with instructions to enter judgment in favor of 
appellant, under rule 27. 

Stabler, C. J., and Bonham and Fishburne, JJ., concur. 

Carter, Justice (dissenting). 

I am unable to agree with the holding that the judgment of the lower court 
should be reversed. It is true, the provisions of the policy required the pre- 
miums to be paid monthly, and in the case of reinstatement of the policy the 
rules required that the company should be furnished with a certificate of good 
health. Under my view of the testimony, these requirements were waived by 
the company, or at least there was testimony introduced in the record tend- 
ing to show that they were waived, and the company was, therefore, not in a 
position to declare the policy void because of the payments of premiums not 
having been made promptly, and because of the certificate of good health not 
having been furnished the company at the time payments were made. So far 
as the record discloses, no complaint was made to the insured because of the 
payments not having been made strictly according to the requirements of the 
policy, and because no certificate of good health was furnished. For instance, 
the premiums due for the months of July, August, September, October, and 
November, 1935, were not paid until the month of December of that year and 
no certificate of gaod health on the part of the insured was furnished at all, 
although the money received by the company in payment of the premiums fot 
the several months mentioned was retained. Was it the intention of the insur- 
ance company to lead the insured to believe that he would not be held strictly 
to the provisions of the policy in making payment of premiums and as to fur- 
nishing a certificate? That was a jury question. Following this custom, the 
premiums due for the months of March, April, and May, 1936, were not paid 
until May 16, 1936. The insured died May 18, 1936. It is true, after that time 
the company offered to return all of the premiums and sent a check for that 
purpose. However, nothing was included for interest lon the money that the 
company had received from the insured as premiums thereon. As I view the 
case, the trial judge was not in a position to grant the defendant’s motion for 
direction. of a verdict on the several grounds mentioned in the defendant's 
motion. 

In connection with the views herein expressed, I wish to call attention to 
the opinion in the recent case of Tinsley v. Prudential Insurance Company of 
America (S.C.) 191 S.E. 307. 

I, therefore, think that the judgment of the lower court should be affirmed, 
and I most respectfully dissent from the conclusion reached in the leading 
opinion, 

On Rehearing 

Per Curiam. 

Rehearing denied. 

Carter, Justice. 

For the reasons given in my dissenting opinion herebefore filed, I think a 
rehearing should be granted. 

GARVIN v. SOVEREIGN CAMP, W. O. W. No. 14586. 
Supreme Court of South Carolina. July 2, 1937. 
193 Southeastern Reporter 267. 
1. FRAUD. 

Plaintiff's contentions, alleged in effect and supported by testimony, that frater- 
nal insurance certificate, for wrongful cancellation of which he sued, became 
null and void thereby, and that defendant fraudulently required plaintiff to undergo 
medical examination for purpose of destroying certificate, with knowledge that 
plaintiff would be unable to do so because of his age and hence could not be 
reinstated, notwithstanding defendant’s knowledge that it would be very difficult 
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for plaintiff to get other insurance, were properly submitted to jury at least on 
question of actual damages. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

3. PUNITIVE DAMAGES. sae 

The trial court erred in refusing defendant’s motion for directed verdict in 
action for breach of fraternal insurance contract so far as punitive damages, 
alleged in complaint, were concerned, in absence of evidence that fraudulent acts 
by defendant accompanied breach. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

4. DAMAGES. : ; ; 

The trial judge properly refused to direct verdict for defendant as to actual 
damages in action for breach of fraternal insurance contract, in view of testimony 
tending to show breach thereof. . 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

5. ASSESSMENT. 

A charge in action for breach and wrongful cancellation of fraternal insur- 
ance contract that it was for jury to say whether defendant dealt with plaintiff 
in such manner as to lead him to believe he would not be required to pay assess- 
ments strictly within time limited by defendant’s constitution and by-law, that 
defendant was estopped to claim suspension of certificate if facts claimed by plain- 
tiff were true, and that section of defendant’s constitution and by-laws authorizing 
reinstatement of suspended member within three months on payment of past-due 
assessments, if in good health, required plaintiff to pay assessments for two months 
and current month in which defendant demanded that plaintiff undergo examina- 
tion by physician, was not erroneous nor prejudicial to defendant. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

6. WAIVER. | 

Whether fraternal benefit society waived suspension of insurance certificate for 
nonpayment of assessment installments by so dealing with insured as to lead him 
to believe that payment thereof, within reasonable time after time limited by 
society’s constitution and by-law, would be accepted, was for jury in insured’s 
action for breach and wrongful cancellation of insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

7. ESTOPPEL. 

_ Refusal of defendant’s requested charge on law of estoppel in action against 
fraternal benefit society for breach and wrongful cancellation of insurance con- 
tract because of plaintiff's failure to pay two monthly assessment installments 
within time limited by defendant's constitution and by-laws was not error. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

: anon from Common Pleas Circuit Court of Aiken County; Hayne F. Rice, 
Judge. 

Action by F. O. Garvin against the Sovereign Camp of the Woodmen of the 
World. From an order denying defendant’s motion to strike certain allegations 
from the complaint and a judgment on a verdict for plaintiff, defendant appeals. 

Judgment affirmed in part, and reversed in part. 

Williams & Busbee, of Aiken, for appellant. 

Hendersons & Salley, of Aiken, for respondent. 


Carter, Justice. 


This suit by F. O. Garvin, as plaintiff, against the defendant, Sovereign Camp 
of the Woodmen of the World, is an action commenced in the court of common 
pleas for Aiken county, this state, July 1, 1934, for the purpose of recovering 
damages, actual and punitive, in the sum of $3,000, for the “alleged wrongful 
and fraudulent breach and cancellation of a contract of insurance,” set forth in 
the complaint. The first move on the part of the defendant was to make a motion 
to strike from the complaint all allegations applicable to the recovery of punitive 
damages and a notice to that effect was duly served. The motion was heard and 
considered by his honor, Judge Hayne F. Rice, and an order refusing the motion 
was passed by his honor, dated July 6, 1935. From this order of refusal the 
defendant duly appealed to this court. 

In defendant’s amended answer in the cause the material allegations of the 
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complaint were denied and, in this connection, the defendant alleged that the 
plaintiff’s “contract of insurance was lapsed under its.own terms, and he was 
automatically suspended as a member of the order for failing to pay his install- 
ments of assessments for the months of July and August, 1933, before the last 
day of the month in which they were due, and by his failure to pay the current 
monthly installment of assessment for September, 1933, and because plaintiff was 
not- at that time in good health, and other things which are set out in the amended 
answer herein.” 

Issues being joined, the case was tried before his honor, Judge Hayne F. Rice, 
and a jury, at the June, 1935, term of said court, and resulted in a verdict for the 
plaintiff in the sum of $1,000 actual damages and $1,200 punitive damages. Defend- 
ant’s motion for a new trial being refused, from the judgment duly entered on 
the verdict, the defendant, pursuant to due notice, has appealed to this court, 
imputing error to the trial judge under twelve exceptions. In appellant’s brief 
prepared for this court the appellant states that there are seven questions for the 
consideration of the court, to wit: 

“1, Did the Court err in refusing defendant’s motion to strike from the 
complaint the allegations therein as to punitive damages? (Exception 1.) 

“2. Did the trial Judge err in refusing defendant’s motion for a directed 
verdict? (Exceptions 2 and 3). 

“3. Did the trial Judge err in admitting in evidence, over defendant’s objec- 
tion, plaintiff’s exhibit No. 9? (Exception 3-b). 

“4. Did the trial Judge err .in construing section 65 of the Constitution and 
by-laws of defendant, and in his charge to the jury with reference thereto? 
(Exception 4). 

“5. Did the trial Judge err in his refusal to charge defendant’s second request 
to charge, and in his comments with reference thereto? (Exception 5). 

“6. Did the trial Judge err in refusing to charge defendant’s request to charge 
upon the law of estoppel? (Exception 6). 


oF Did the trial Judge err in refusing defendant’s motion to set the verdict 
of the jury aside and grant a new trial? (Exceptions 7 to 12 inclusive).” 


Before undertaking to answer, in detail, the several questions presented by 
the appellant for our consideration, we shall refer to the case as a whole. 


It is, in effect, admitted that the plaintiff, F. O. Garvin, joined the Sovereign 
Camp of the Woodmen of the World at Williston, S. C., in November, 1910. 
Some time after that date his membership was transferred to what is known as 
the Windsor Camp, located in the county of Aiken, S. C. Later, when the Lodge 
at Windsor was disbanded his membership was transferred to “No. 555 Loyal 
Camp at Omaha, Nebraska,” the head office and principal place of the Woodmen 
of the World. This transfer, it appears, was made in January, 1933. It further 
appears that Mr. Garvin took out a “beneficiary certificate’ November, 1910, in 
the Sovereign Camp of the Woodmen of the World, and that it is practically 
admitted that the said beneficiary certificate amounted to a policy of insurance 
on Mr. Garvin’s life in the sum of $1,000. According to the testimony of Mr. 
Garvin, he paid the assessments upon the said certificate of insurance regularly 
until July, 1933, and August, 1933, and that the payments for these two months 
he did not pay until September 7, 1933, and at that time he sent to the head office 
at Omaha, Neb., a post office money order for the amount of $5.54 to cover the 
payments due for those two months. Mr. Garvin also testified, in effect, that 
that amount was in accordance with his usual custom of paying dues. He 
further testified that on September 19th of that year the defendant returned to 
him the post office money order, together with a letter stating that plaintiff's 
said certificate or policy of insurance was suspended for nonpayment of his July 
and August installments, and stated that it would be necessary for him, the 
plaintiff, to undergo a medical examination by the defendant’s physician before 
the said certificate would be reinstated. It appears further from the record that. 
in accordance with the regulations of the company, Mr. Garvin had elected to 
make payments monthly. While it is clear from the testimony of the plaintiff 
that -he had been making the payments regularly, he testified that sometimes it 
was not paid within the month it was due. In the course of his testimony, he 
stated positively that no question had ever been raised because it was not paid 
on time, and testified that by his previous course of dealing and custom as to 
making payment of dues and assessments he had not been required to pay such 
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dues and assessments promptly, and that he was led to believe, and testified that 
he did believe, that such requirement would not be enforced. In this connection 
we call attention to the following portion of his honor’s charge to the jury, to 
which no objection was made by counsel representing the respective parties: “and 
that in addition thereto he claims that under sections sixty-five (65) to Sixty-eight 
(68), which were in force, that a member could be in arrears within three months, 
and that his policy of insurance, or certificate, or membership in the defendant 
Order would be re-instated, and he says he was allowed such period of grace and 
could pay the moneys which were due within three months after the policy was 
suspended—that he had three months within which to pay it. And he claims 
that he was in good standing when the defendant required him to undergo a 
medical examination, which he refused to do, and thereafter his certificate of 
insurance became null and void.” 

[1] It is not the contention of the plaintiff that his certificate of insurance 
became null and void by operation of law and as a matter of right but by the 
action of the defendant in wrongfully canceling the said certificate of insurance 
and wrongfully declaring it to be null and void against the rights of the plaintiff, 
and, in accordance with his allegations, the plaintiff introduced testimony tending 
to establish his position. It is the further contention of the plaintiff that the 
defendant committed an act of fraud in requiring the plaintiff to undergo a medical 
examination at the hands of its physician, and, in this manner, in effect, willfully 
and wantonly committed an act of fraud against the plaintiff; that it was the 
purpose of the defendant to destroy the said certificate of insurance, knowing that 
because the plaintiff was getting ripe in years he would not be able to undergo 
the examination required of him at the hands of defendant and defendant’s agent, 
and that he could not, therefore, be reinstated; that the defendant did this 
notwithstanding the fact that the defendant knew it would be very difficult to 
get insurance with any other association or company under the existing conditions. 
Tt is contended by the plaintiff that it was the defendant’s intention, acting through 
its head office, to destroy the plaintiff’s said certificate of insurance. These 
contentions of the plaintiff were not only, in effect, alleged, but testimony was 
introduced from which such inference could reasonably be drawn, and, for that 
purpose, it was proper for the trial judge to submit the same to the jury, certainly 
so far as actual damages was concerned. For the several reasons set forth, the 
plaintiff asked not only for actual damages, but also for punitive damages. 


It is the contention of the defendant, in accordance with its allegations, that 
at the time mentioned in said answer the plaintiff asked for blanks which he could 
fill out so as to obtain admission in the association’s tuberculosis hospital at San 
Antonio, Tex., and it is the further contention of the defendant that defendant 
was informed by the plaintiff that, according to his physician, he was ill with 
tuberculosis, and that the association sent to the plaintiff the said blanks, but 
the plaintiff did not fill them out and return them to the association’s head office; 
that defendant heard nothing further from the plaintiff with reference to said 
blanks and information desired thereon. It seems to be admitted by defendant 
that the plaintiff paid his assessments up to and through June, 1933, but it is 
contended on the part of the defendant that plaintiff failed to pay for the month 
of Julv or before the end of the month as required by the constitution and by-laws 
of the defendant, and it is the contention of the defendant that the plaintiff “auto- 
matically became suspended on the First day of August, 1933.” It is the contention 
of the defendant that the plaintiff did not pay the July assessment within the 
month of July and that “therefore on the first day of August he was automatically 
suspended, and his said certificate became null and void.” It is also the contention 
of the defendant that the plaintiff also failed to pay his August installment or 
assessment for the year 1933, but contends that the plaintiff did, on the 11th day 
of September, 1933, tender to the defendant a United States post office money 
order in the sum of $5.54 in payment of assessments for the months of July and 
August, but that he did not tender his installment or assessment for the current 
month of September, 1933, along with July and August, as the defendant required, 
and as was required, according to defendant’s contention, by the constitution and 
by-laws, and the defendant further contends that in view of the fact that it had 
notice that the plaintiff had tuberculosis the defendant refused to accept the said 
sum of $5.54, and, therefore, the defendant returned the said sum to the plaintiff. 
In connection with this letter addressed to the plaintiff the defendant required that 
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the plaintiff undergo a medical examination and furnish to the defendant a physi- 
cian’s certificate, and also required that the plaintiff furnish a questionnaire on 
the subject of tuberculosis. According to the defendant’s contention, the plaintiff 
failed and refused to comply with this request. It is the further contention of 
the defendant that no further installments or assessments were paid or offered 
to be paid by the plaintiff. . 

It is the clear contention of the defendant that the plaintiff forfeited all of 
his rights under the policy when he failed to pay his July and August assessments, 
referred to. In this connection the plaintiff contends, and offered testimony in 
support thereof, that when he was a member of the camp at Omaha, Neb., the 
defendant did not require him to pay these assessments promptly on time, but 
that the defendant received the payment of these assessments after they were due. 
It may be further stated in this connection that the plaintiff testified that he was 
lulled into security by the defendant’s former dealings with him, and that he 
believed if he paid the assessments within a reasonable time after the same 
became due that the payment would be accepted and that his certificate would be 
kept in force. In view of the testimony offered on the question of waiver, the 
trial judge submitted that question to the jury. 

With reference to section 65, referred to above, and in connection therewith 
we quoted certain testimony, it is the contention of the plaintiff that he was not 
required thereunder to undergo a medical examination. The plaintiff claims, 
however, that the defendant did make such requirement and that this act on the 
part of the defendant constituted a fraudulent intent to deprive the plaintiff of 
his rights under the said certificate of insurance but, knowing that he could not 
be legally enforced to undergo this medical examination by a physician furnished 
by the defendant, the plaintiff did not submit to such examination, and did not 
furnish the certificate the defendant sought to obtain. In this connection it may 
be stated that the plaintiff contends, and furnished testimony to substantiate the 
fact, that he did not have tuberculosis. While the plaintiff admits that at the 
time he asked for blanks he was unwell and for that reason obtained some treat- 
ment, he denies that he had tuberculosis, or ever had that disease, and he further 
testified, in effect, that he was as well as any man could expect to be at his age; 
that he did much manual labor and was able at the time the defendant canceled 
his certificate of insurance, as well as at the time of the trial of this case, to 
perform regular manual labor and do the regular work that has to be done on 
a farm and in other places where he was accustomed to work to obtain a living. 
In this connection it may be stated that plaintiff testified, in effect, that he had 
a family and he had to support them, and for this reason he performed regular 
manual labor. 

[2] As to the first question, presented by the appellant in the list of ques- 
tions involved for the court’s consideration, “Did the Court err in refusing 
defendant’s motion to strike from the complaint the allegations therein as to 
punitive damages?” we deein it sufficient to state that the allegations in this 
case regarding punitive damages could not be stricken without receiving and 
considering the testimony bearing on the question. Therefore, it was proper 
for the motion to be refused and for testimony to be received. 

[3, 4] As to the second question presented by the appellant for the court's 
consideration, “Did the trial Judge err in refusing defendant’s motion for a 
directed verdict?” it is our opinion that the court erred in so far as punitive 
damages are concerned, and that his honor, the trial judge, should have directed 
a verdict for the defendant as to punitive damages, there being, in our opinion, 
no testimony tending to show that a fraudulent act on the part of the defend- 
ant accompanied the breach, though there was testimony tending to show a 
breach of contract. The trial judge, therefore, properly refused to direct a 
verdict for the defendant as to actual damages, and properly submitted that 
question to the jury. In this connection we call attention to the case of Pack 
v. Metropolitan Life Insurance Company, 178 S.C. 272, 278, 182 S.E. 747, and 
authorities therein cited. 

As to the third question presented to the court by appellant for the Court's 
consideration, “Did the trial Judge err in admitting in evidence, over defend- 


ant’s objection, plaintiff's Exhibit No, 9?” (Intended for No, 10), we desire to 


call attention to the fact that certain parts of the exhibit were ordered stricken 
out by the trial judge, and only certain parts allowed to be introduced in evi- 
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dence. In our opinion, the portion which the trial judge admitted in evidence 
was not prejudicial to the rights of the appellant. 


[5] The fourth question presented by the appellant for the court’s consider- 
ation was as follows: “Did the trial Judge err in construing section 65 of the 
constitution and by-laws of defendant, and in his charge to the jury with refer- 
ence thereto? (Exception 4).” 


Section 65 of the constitution and by-laws referred to under this question 
reads as follows: “Sec. 65. Any member who becomes suspended because of the 
non-payment of any installment of assessment, if in good health, may within 
three calendar months from the date of his suspension again become a member 
of the association by the payment of the current installment of assessment and 
all installments ot assessments which should have been paid to maintain him 
as a member. Whenever installments of assessments are paid by or for a per- 
son who has become suspended for the purpose of again making him a mem- 
ber, such payment shall be held to warrant that he is at the time of making 
such payment in good health, and to warrant that he will remain in good health 
for thirty days after such attempt to again become a member, and to contract that 
such assessments when so paid after he has become suspended for non-payment 
of assessments shall be received and retained without waiving any of the pro- 
visions of this section or of these laws until such time as the Secretary of the 
Association shall have received actual, not constructive or imputed, knowledge 
that the person was not in fact in good health when he attempted to again 
become a member, Provided, that the receipt and the retention of payment of 
such installments of assessments, in case such person is not in good health 
shall not make such person a member or entitle him or his beneficiary or 
beneficiaries to any rights whatever.” 

After reading to the jury the above section, No. 65, referred to, and explain- 
ing to the jury that the questions in dispute involved in this section were mat- 
ters for the jury to pass upon, his honor gave the following instructions: 

“Mr. Garvin says nowhere is there mentioned any requirement that he shall 
undergo a medical examination before he can be re-instated if his certificate 
has been suspended, and that is true. Nowhere in Section sixty-five (65) does 
it state that he has to undergo a medical examination, and he claims in his com- 
plaint that that was required, and he claims that it was done with a fraudulent 
intent to deprive him of his certificate and the benefits thereunder. 

“Now, I want you Gentlemen to pay attention to the reading of this Section 
sixty-five (65), because as I say, it is important in this case. But, before I go 
into that, I will say this, Mr. Foreman and Gentlemen, it is for you to say 
whether or not the Company had dealt with Mr. Garvin before this time in 
such a manner as to lead him to believe, and whether or not he did believe that 
he would not be required to pay strictly within the time limited by this section 
on this certificate or assessment, and that if it was paid within a reasonable 
time thereafter it would be accepted and received and his certificate kept good. 
As I say, that is a matter which you will have to pass on if you find that to be 
the case, and that their course of dealing with him warranted him in believing 
that they would not hold him up to the strict requirement, and that if he paid 
the assessment within a reasonable time his certificate would be kept good, then 
it is too late for those in charge of the affairs of-the Company at the head office 
to come in and say on this occasion we will hold you up to it and that your 
policy ‘is suspended. The head office of the company has a right to waive it— 
not any subordinate Lodge would have that right, but the head office would— 
and if you find the facts which I have just stated Mr. Garvin claims are true, 
then they would be estopped from claiming that his policy was suspended. 
But suppose Mr. Garvin has not satisfied you that they had waived the sus- 
pension, then we come next to the provisions of Section sixty-five (65) to see 
whether or not that the certificate was good at the time that they required this 
examination, and with that in view I am going to read to you the provisions of 
Section sixty-five (65)—and I say again it is important in this case, because not 
only Mr. Garvin is bound by it— no question about that—and in an equal way 
is the Woodmen of the World bound by section sixty-five (65), and nowhere in 
this section is there any mention about any requirement of being examined by a 
physician but there is one requirement and that is of course important. It is 
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important to Mr. Garvin and important to the Company, and that is when he 
undertakes to re-instate under Section sixty-five he must be in good health.” 
Here the trial judge read section 65 
“That would mean in this case he would have to pay up for July and August, 


and he would also have to pay for September, but as to the month of Septem- 
ber, Gentlemen, that month at the time that this demand was made that he 
undergo an examination by a physician had not passed out. It was still open.” 
We find no error in this charge, and certainly no prejudicial error. 
[6] Of course, the question of waiver, as stated above, was a matter for the 
jury to pass upon. 
[7] Under Nos. 5 and 6, the following questions are presented by the appel- 
lant: 


“5. Did the trial Judge err in his refusal to charge defendant's second 
request to charge, and in his comments with reference thereto? 


“6. Did the trial Judge err in refusing to charge defendant’s request to 
charge upon the law of estoppel?” 


We find no error as contended by the appellant. 

[8] The last question presented by the appellant is the following: “7. Did 
the trial Judge err in refusing defendant’s motion to set the verdict aside and 
grant a new trial?” 

A study of this question convinces us that the error charged must be over- 
ruled. 

It is, therefore, the judgment of this court that the judgment as to actual 
damages be and the same is hereby sustained, but the judgment as to punitive 
damages be and the same is hereby reversed. 

Stabler, C. J., and Bonham and Fishburne, JJ., concur. 

Baker, J., concurs in result. 


NATIONAL LIFE & ACCIDENT INS. CO. v. HARRIS. No. 6897. 
Supreme Court of Texas. June 30, 1937. 


107 Southwestern Reporter (2d) 361. 
1. FORFEITURE. 


Under life policies providing for forfeiture of disability benefits on two weeks’ 
arrearages of premium payments, insurer could rely on policies and forfeit insured’s 
rights, or could waive forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

2. WAIVER. 

A forfeiture may be waived expressly or impliedly. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 
3. WAIVER. . ; 

A waiver of forfeiture of policy results, in absence of agreement to that effect, 
from negotiations or transactions with insured after knowledge of forfeiture, by 
which insurer recognizes continued validity of policy, or acts thereon. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

4. WAIVER. 

An insurer which accepted without objection premium payments made by 
insured more than two weeks after due date thereof, waived provision of life 
policies for forfeiture of disability benefits on two weeks’ arrearages of premium 
payments, where disability occurred after acceptance of delayed premiums. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Error to Court of Civil Appeals of Ninth Supreme Judicial District. 

Suit by Lem Harris against the National Life & Accident Insurance Company. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals [78 S.W.(2d) 
1041], and defendant brings error. 

Affirmed. 

Sonfield, Sonfield & Murphy and George M. Sonfield, all of Beaumont, for 
plaintiff in error. 

Howell & Howell, of Beaumont, for defendant in error. 

SuHarp, Justice. 

Lem Harris filed this suit in the district court for an amount in excess of $1,000, 
and recovered judgment against the National Life & Accident Insurance Com- 
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pany in the sum of $320, being a total of 40 weekly installments of $8 on two 
policies, which accrued from December 24, 1930, to December 24, 1932, and the 
further sum of $160, being the 20 weekly installments, beginning December 24, 
1932, accruing to Harris on both policies during the stated period from such last- 
mentioned date, making a total of $480 accrued installments, without prejudice to 
his right to collect further weekly installments of insurance benefits as the same 
accrue, with interest at the rate of 6 per cent. per annum until paid, and for 12 
per cent. penalty, or $57.60, and for the further sum of $100 for attorney’s fees, 
and for costs of suit. The Court of Civil Appeals affirmed the judgment of the 


trial court. 78 S.W.(2d) 1041. Because of the conflicts alleged, a writ of error 
was granted. 


_ The Insurance Company denies liability on the policies by virtue of the pro- 
vision therein that the insured shall not be entitled to sick or accident benefits 
begininng or occurring when the premium payments are two weeks or more in 
arrears. On the other hand, the insured contends that when the Insurance Com- 
pany collected and accepted the premium payments and arrearages after the lapse 
occurred, such acts constituted a waiver and estoppel on the part of the Insurance 
Company to deny such liability. 

The Insurance Company issued to Harris two policies of insurance. Both 
policies were carried by Harris for many years. One was issued to him in 1914 
and the other in 1923. Both policies carried death and disability benefits. The 
aggregate premium on the two policies was $1 per week; of which 20 cents was for 
the death benefits and 80 cents for the disability benefits. With the exceptions 
hereinafter noted, Harris seems to have paid all premiums regularly until April, 
1932, when he ceased paying them because of the refusal of the Insurance Company 
to pay the disability benefits provided for in the policies and involved in this suit. 
In the meantime Harris became totally disabled on December 24, 1930, as the result 
of an accidental injury. He was still totally disabled at the time of the trial. 

The policies covered both death and disability benefits, as shown by the follow- 
ing stipulation: “Sec. 4. This policy shall not lapse for nonpayment of premiums 
until the premiums for four (4) weeks are in arrears; the insured, however, shall 
not be entitled to sick or accident benefits when premium payments are in arrears 
for two (2) weeks or more, and the subsequent payment of such arrears shall not 
entitle the insured to benefits for sickness or disability beginning or occurring 
during the period of such arrears. Should the insured die when the premium 
payments on this Policy are four (4) weeks or more in arrears this Company shall 
- be liable for any sum under this Policy except as otherwise expressly provided 

erein. 

The policies also provide that “agents (which term includes superintendents 
and assistant superintendents) are not authorized and have no power to * * * 


waive forfeitures or to receive premiums on policies in arrears more than four 
weeks, * * * ” 


On the trial, the following agreement with reference to certain facts was made; 
“It is agreed that on the 24th day of December, 1930, Lem Harris received a per- 
sonal injury, which resulted in his total and permanent disability; that at the time of 
both the injury and the resulting total and permanent disability, the said Lem Harris 
was more than two weeks in arrears in the premium payments under the policies 
sued on; that, after the injury and disability, and on the 29th day of December, 
1930, Lem Harris paid four weekly premium payments, which were accepted by 
the company; that said payments so made after the injury and disability brought the 
premium payments up to the date of their payment, and the company received pay- 
ments from time to time under said policies until April, 1932. That there was and is 
visible external evidence of the accidental injury received which resulted in the dis- 
ability, and that the premium payments were more than two weeks in arrears at 
the time of the accident and at the time of the disability complained of.” 

With reference to the premium payments in arrears for two weeks or more, the 
following facts appear: It was the custom of the local agent of the Insurance Com- 
pany to call at Harris’ home and collect and receipt for the premiums each week. 
Prior to September 15, 1930, the agent called for and collected the weekly premiums 
before they became as much as two weeks in arrears. The premium which 
became due September 15, 1930, was not collected until October 4, 1930. The agent 
thereafter collected and receipted for the regular amount of the weekly premium, 
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and did not demand the payment of the dues in arrears. The agent continued to 
collect the weekly premiums until after Harris became totally disabled on December 
24, 1930. Harris made a premium payment each week, yet he was continuously 
more than two weeks in arrears until after his injury. When the agent called to 
collect the premium on December 26th, he learned of Harris’ injury, and visited 
him in the hospital. He then refused to accept the weekly payment of premium. 
However, on December 29, 1930, he did accept four weekly premiums, which paid 
up all arrears and the current week’s premium, as shown by the agreement. 

_. The Court of Civil Appeals held that the Insurance Company, having accepted 
without objection premium payments made by the insured more than two weeks 
after the due date thereof, waived the provision of the policies suspending disability 
benefits in case of two weeks’ arrearage of premium payments when it continued to 
collect the current premiums each week without demanding, as it might have done, 
that the premiums in arrears be first paid. 

[1-4] It is undisputed that the Insurance Company collected several weekly 
premiums after the insured was in arrears for two weeks, By no word or act was 
the insured notified or led to believe that his disability benefits under the policies 
had been forfeited and were not in full force and effect. The forfeiture provision 
contained in the policies was for the benefit of the Insurance Company, and such 
provision certainly could be waived by it. Here the Insurance Company continued to 
collect weekly premiums after failure by the insured to make payment of two 
weekly premiums, and finally accepted the two premiums in connection with other 
premiums due on said policies. The Insurance Company could rely on its policies 
and forfeit the rights of the insured, or it could waive the forfeiture. A forfeiture 
may be waived expressly or impliedly. 32 C.J., p. 1136, § 243, subd. 1, and cases 
cited in notes. Both the trial court and the Court of Civil Appeals held that by its 
acts the Insurance Company in this instance waived the forfeiture for failure by 
Harris to pay the two weeks’ premiums. The rule has been stated by this court in 
the case of Equitable Life Assurance Society v. Ellis, 105 Tex. 526, 147 S.W. 1152, 
152 S.W. 625, “that a waiver of the forfeiture of a policy of insurance will result, 
in the absence of any agreement to that effect, from negotiations or transactions 
with the insured, after knowledge of the forfeiture, by which the insurer recognizes 
the continued validity of the policy or does acts based thereon.” 

The Insurance Company contends that the opinion of the Court of Civil Appeals 
in this case is in conflict with the following decisions: Donaldson v. National Life 
& Accident Insurance Co. (Tex.Civ.App., writ refused) 53 S.W.(2d) 136; National 
Life & Accident Insurance Co. v. Casillas (Tex.Civ.App., writ dismissed), 63 S.W. 
(2d) 396; American National Insurance Co. v. Turner (Tex.Civ.App.) 226 
S.W. 487; National Life & Accident Insurance Co. v. Reams (Tex.Civ.App.) 197 
S.W. 332; Duncan vy. United Mutual Fire Insurance Co., 113 Tex. 305, 254 S.W. 
1101; Thomas v. North River Insurance Co. (Tex.Com.App.) 277 S.W. 1041; 
Liverpool & London & Globe Insurance Co. v. Baggett (Tex.Civ.App.) 275 S.W. 
313, writ refused Baggett v. Liverpool & L. & G. Ins. Co. (Tex.Com.App.) 277 
S.W. 78: United States Fire Insurance Co. v. Ryan Bros. (Civ.App., writ dis- 
missed), 11 S.W.(2d) 395; and Home Insurance Co. v. Puckett (Tex.Com.App.) 
27 S.W.(2d) 111. We shall not undertake to set out the facts in the cases above 
cited in which a conflict is claimed. A reading of those cases will clearly show that 
the facts involved in them are not similar to the facts involved in this case, and 
the decisions therein do not control here. 

The Honorable Court of Civil Appeals correctly decided this case, and the 
judgment of that court will be affirmed. 


DILLEHAY v. TEXAS LIFE INS. CO. No. 2085—6904. 
Commission of Appeals of Texas, Section A. July 14, 1937. 
107 Southwestern Reporter (2d) 369. 
2. EXTENDED INSURANCE. 

_ As respects extended insurance, the ascertaining of net value of the term 
of continued insurance in accordance with terms of life policy on the American 
Experience Table of Mortality, with interest at 3%4 per cent. per annum, was 
not in violation of law. ‘ 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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3. EXTENDED INSURANCE. 

Insurer was not required to apply unearned interest, which insured under 
hie policy had paid in advance on loan made to him by insurer on policy, in 
extending insurance, where nothing in policy required insurer to do so. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. LOAN VALUE. 

A life policy which provided for automatic application of net value of policy, 
but not of loan value, to payment of extended insurance, lapsed on failure of 
insured to pay premium due, where insured had obtained loan on policy greater 
than the net value thereof, notwithstanding loan value was sufficient to pay pre- 
mium due (Rev.St.1932, art. 4732). 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Error to Oourt of Civil Appeals of Second Supreme Judicial District. 

Suit by Mrs. Clyde Dillehay against the Texas Life Insurance Company. To 
review a judgment of the Court of Civil Appeals [79 S.W.(2d) 342] reversing a 
judgment in favor of the plaintiff and rendering judgment in favor of the defend- 
ant, the plaintiff brings error. 

Affirmed. 

J. V. Patterson, H. E. Lobdell, and C. T. Gettys, all of Decatur, for plaintiff 
in error. 

Kyle Vick, of Waco, for defendant in error. 

McBride, Hamilton, Lipscomb & Wood, William Lipscomb, and H. B. Hous- 
ton, all of Dallas, and McClellan, Lincoln & Williams, of Waco, amici curiz 

GERMAN, Commissioner. 

On the 5th day of March, 1923, defendant in error, Texas Life Insurance 
Company, issued and delivered to Richard Hubbard Dillehay a life insurance pol- 
icy in the sum of $2,000. Plaintiff in error, Mrs. Clyde Dillehay, wife of the 
insured, was beneficiary. The annual premium was $56.70. The premiums 
were payable in advance. The insured paid eight annual premiums, and on 
March 5, 1930, the policy, according to the loan and nonforfeiture table of values 
endorsed thereon, had a face value of $306 and a loan value of $358; which loan 
\alue was subject to the provisions relating to cash loans shown at top of page 
3 of the policy. On November 27, 1930, Dillehay borrowed from the company 
the sum of $306, which was the full amount of the loan value for the eighth 
policy year, and the cash value of the policy at the beginning of the ninth policy 
year. On March 5, 1931, the insured changed the manner of paying premiums 
from annual to semiannual payments; the semiannual premium being $29.48. On 
that date he made a semiannual payment which extended the policy to Septem- 
ber 5, 1931. 

At the time Dillehay made the semiannual premium payment on March 5, 
1931, he paid $15.30, which was one year’s interest in advance on his loan of 
$306. Dillehay defaulted in the semiannual premivwm payment due September 
5, 1931, and died January 8, 1932. Claiming that the policy had lapsed, the com- 
pany denied liability, and this suit resulted. A judgment in the district court 
in favor of plaintiff in error was reversed by the Court of Civil Appeals and 
judgment rendered in favor of defendant in error. 79 S.W.(2d) 342. 

[1] The policy in question appears to be in accordance with the provisions 
of article 4732 of the Revised Statutes of 1925. It is presumed that the depart- 
ment of insurance did its duty and had ascertained that the policy in question 
complied with the requirements of the law. Gilley v. Insurance Company, 116 
Tex. 43, 273 S.W. 825, 285 S.W. 807. According to the provisions of the policy 
in question it was not forfeited on failure to pay the semiannual premium pay- 
ment on September 5, 1931, but automatically continued as “term insurance.” 
The policy contains a section entitled “Values Automatically Adjusted in Case 
of Indebtedness.” In this section it is provided as follows: “If there is such 
indebtedness the cash value will be diminished thereby, the amount of paid-up 
life policy reduced proportionately, and the continued insurance modified in the 
following manner: The indebtedness will be deducted from the net value of the 
continued insurance and the balance used to continue this policy-for its face 
amount less the indebtedness for such term as said balance may secure at net 
single premium rates, by the standard hereinafter named, for the attained age 
of the insured.” (Italics ours.) Under the heading of “General Provisions” is 
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the following: “The reserve on this policy and the net value of the term of con- 
tinued insurance and paid-up life policy hereunder shall be computed upon the 
American Experience Table of Mortality, with interest at three and one-half 
per cent per annum.” (Italics ours.) 

[2, 3] It is undisputed that the “net value of the continued insurance,” when 
computed upon the “American Experience Table of Mortality, with interest at 
three and one-half per cent per annum,” amounted on September 5, 1931, to $301. 
This was $5 less than the indebtedness due by insured to the company, and upon 
this basis there was no balance to be used in continuing the policy. In our 
opinion, this method for ascertaining the “net value of continued insurance” is 
not in violation of law. At the time the policy was automatically continued as 
term insurance there was $7.60 unearned interest upon the loan which had been 
paid in advance. While there is nothing in the policy which required the com- 
pany to use this for the purpose of continuing the policy, and nothing which 
prohibited it from doing so, it nevertheless did use $5 of that amount in pay- 
ing the balance of the indebtedness, and used the balance of $2.60 for the pur- 
pose of continuing the insurance. This, however, was not sufficient to carry 
the policy to the date of the death of the insured. In our opinion, the company 
was not required to use the full amount of this unearned interest in extending 
the insurance, in view of the fact that there was a balance of $5 due on the 
indebtedness, after crediting the net value of the continued insurance. 

[4] It is the contention of plaintiff in error, however, that as the policy on 
September 5, 1931, had a cash value of $332, and a loan value of $358, the com- 
pany should have used the excess in these amounts above the indebtedness to 
continue the insurance. In the absence of an express provision in the policy to 
that effect, the company was not required to automatically apply the excess in 
loan or cash value to the continuance of the policy. Great Southern Life Insur- 
ance Company v. Wester (Tex.Com.App.) 92 S.W.(2d) 238. 

The method provided in the policy for continuing the insurance, in the 
absence of premium payments, being lawful, we think it furnished the exclusive 
method of doing so, in the absence of the insured availing himself of other privi- 
leges for that purpose. Under such method there was not sufficient balance due 
Dillehay on September 5, 1931, to continue the policy to the date of his death. 

The judgment of the Court of Civil Appeals is affirmed. 

Opinion adopted by the Supreme Court. 


SUPREME FOREST WOODMEN CIRCLE v. HORNSBY et al. No. 13552. 


Court of Civil Appeals of Texas. Fort Worth. May 21, 1937. 
Rehearing Denied June 25, 1937. 
107 Southwestern Reporter (2d) 393. 
1. WAIVER. 

Provision of constitution and by-laws of fraternal benefit society that insur- 
ance would terminate for failure to pay dues for any month by first day of 
next ensuing month could be waived by society’s officers, in view of payment of 
dues being for benefit of society. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

2. DISABILITY. 

A fraternal benefit sosiety which became indebted to member under permanent 
and total disability clause when member was disabled was required to apply so 
much of earned insurance as was necessary to cover additional dues if member 
was required to continue payment of dues after disability was sustained. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

4. ESTOPPEL. 

Even if member of fraternal benefit society was required to pay dues to keep 
benefit certificate in force after having become entitled to $500 under disability 
provision of certificate, society’s acceptance of dues for August and for months 
subsequent thereto after notice in August of member’s permanent disability and 
claim for insurance therefor, in accordance with society's custom theretofore in 
practice to accept such payments after their due dates, supported plea of waiver 
of forfeiture of certificate for nonpayment on due date 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 
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5. ESTOPPEL. 

In action on disability provision of certificate of fraternal benefit society, 
society held estopped as a matter of law to claim a forfeiture for nonpayment of 
dues by late acceptance thereof in accordance with custom theretofore in practice. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Jud Error from District Court, Tarrant County; R. H. Foster, Special Presiding 
udge. 

Suit by R. W. Hornsby and others against the Supreme Forest Woodmen 
Circle. To review an adverse judgment, the defendant brings error. 

Affirmed. 

Earle R. Stiles, of Omaha, Neb., and W. R. Saunders, Claude Williams, and 
Lightfoot & Robertson, all of Fort Worth, for plaintiff in error. 

Houtchens & Houtchens, J. Edward Winters, and J. Harold Craik, all of 
Fort Worth, for defendants in error. 

DuNKLIN, Chief Justice. 

The Supreme Forest Woodmen Circle, a fraternal benefit society, incorporated 
under the laws of the state of Nebraska and doing business in the state of Texas 
as such a society under a permit in conformity with the statutes of Texas, issued 
to Mrs. Carrie E. Hornsby a policy of insurance, reading: 

“The Supreme Forest Woodmen Circle, a fraternal benefit society, organized 
and existing under and by virtue of the laws of the State of Nebraska, issue this 
Benefit Certificate to Sovereign Carrie E. Hornsby, a member of Grove No. 5 
State of Texas, and upon due proof of the member’s death, while in good standing, 
agrees to pay One Thousand Dollars (Face Amount) to Ross W. Hornsby, related 
as husband, provided that if the said beneficiary should not survive the member, 
payment shall be made to * * * Related as * * * of the member, or in lieu thereof, 
if the member, while in good standing and not in default in the payment of any 
contribution, becomes permanently and totally disabled after twelve months from 
the date hereof and before attaining age 60, upon receipt of satisfactory proof 
and surrender of this Certificate for cancellation, the Society agrees to pay 
a Permanent and Total Disability Benefit of $500.00. * * * 

“A monthly contribution of $3.02 and Grove dues is due on the first day of 
each month and must be paid on or before the first day of the following month 
to the clerk of the Grove, during the life time of the member. Failure to pay 
such monthly contribution before it becomes delinquent will cause the suspension 
of the member, and during such suspension the certificate will be null and void. 

“The Benefit Certificate, Constitution, Laws, and By-Laws of the Society, 
the application for membership and medical examination of the member herein 
named, and all amendments to each thereof, shall constitute the agreement between 
the Society and the member, and a copy of the same, certified by the National 
Secretary of the Society, shall he received in evidence of the terms and conditions 
thereof. * * * 

“In witness whereof, the Supreme Forest Woodmen Circle has caused this 
Benefit Certificate to be signed by its National President and attested by its 
National Secretary, and the ———e seal thereof to be impressed thereon at 
Omaha, Nebraska, this 16th day of April, A. D. 1927. 

“Attest : 
“Dora Alexander Talley, Mary E. LaRocca, 
“National Secretary National President 

“All payments required have been made and the Sovereign has been introduced 
as a member of this Grove. Signed this 12 day of April, A. D. 1927. 

“Mina Pich, Guardian of the Grove 

“Emily a Clerk of the Grove. 

“I have read the above Benefit Certificate of the Supreme Forest Woodmen 
Circle and nant the conditions thereof, and hereby agree to and accept the same 
as a member of Grove No. 5, State of Texas, this 18th day of April, A. D. 1927, 
and warrant that I am in good health at this time, and have not had any disease 
since my medical examination for membership that has affected my health, and 
have complied with all acts and conditions and things required of me to be done 
by the laws of the Society, and that all statements made relative thereto are true. 

“Carrie E. Hornsby 
“(Member sign here) 
“(Seal) 
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“Form D Witness: Emily Turner. 
“Death and Old Age Benefit with Disability. 
“Issued in lieu of ctf, dated March 26, 1924.” 

Following are provisions of the constitution and by-laws of the defendant: 

“Sect. 44. The non-compliance with any of the conditions or non-performance 
of any of the requirements in the preceding section shall be an absolute bar in 
any claim upon the benefit fund of the Society, under or by virtue of any benefit 
certificate that may have been issued, or by reason of any preliminary steps that 
he or she may have taken to entitle applicant to the same; and no deputy, officer 
or any member of the Society has sullealty to change, alter, modify or waive the 
foregoing requirements or the consequences thereof in any manner.” 

“Sect. 45: The following conditions shall be made a part of every benefit certif- 
icate and shall be binding upon both member and Society to the same effect and 
degree as if incorporated in the certificate of membership: 

“First—The certificate is issued in consideration of the representations, war- 
ranties, and agreements made by the person named therein, in his or her application 
to become a member, and in consideration of the payment made when introduced 
in prescribed form; also his or her agreement to pay all monthly payments and 
dues that may be levied during the time he or she shall remain a member of 
the Supreme Forest Woodmen Circle. 

“Third—If the admission fees, dues, or monthly payments levied against the 
person named in the benefit certificate shall not be paid to the Financial Secretary 
of the Grove, as required by the Constitution and Laws of the Society, the certif- 
icate shall be null and void, and continue so until payment is made in accordance 
therewith. 

“Ninth—The Constitution and Laws of the Supreme Forest Woodmen Circle 
now in force, or which may hereafter be enacted, By-Laws of the Grove now in 
force, or which may hereafter be enacted, the application and certificate shall 
constitute a part of the beneficiary contract between the Society and the member. 
Provided, further, that the payment of such certificate or any part thereof shall 
be based upon one monthly payment on the entire beneficiary membership of this 
Society in good standing; nor. shall any portion so paid be in excess of a like 
proportion of a single monthly payment on the entire beneficiary membership at 
that time. 

“Sect. 92: Should a member be suspended more than three months for the 
non-payment of monthly payments, in order to be restored to benefit membership, 
it shall be necessary to furnish satisfactory evidence of insurability, and pay all 
arrearages and dues, which shall be forwarded to the National Secretary, and 
upon receipt and acceptance, the certificate shall he in full force and effect.” 

This suit was instituted by Mrs. Hornsby, joined by her husband, against 
the society to recover the amount stipulated in the policy for total and permanent 
disability which she alleged she suffered on or about June 1, 1934, while the policy 
was in full force and effect, and before she reached the age of 60 years, and 
for attorneys’ fees and the statutory penalty for defendant’s refusal of payment. 

The defendant pleaded forfeiture of the policy resulting from nonpayment 
of premiums on their due dates, to wit, the first day of each month as required 
by the contract of insurance 

By supplemental petition plaintiff pleaded defendant’s waiver of that require- 
ment by accepting such payments at later dates in keeping with its custom so to 
do, also estoppel resulting from its act in requiring plaintiff to make out and submit 
proofs of her claim of disability, including affidavits of physicians, one of which 
was of defendant’s choosing, all of which involved considerable personal effort and 
inconvenience on her part. 

The case was tried before a jury, who, in answer to special issues, returned 
findings as follows: On August 30, 1934, plaintiff Carrie Hornsby was suffering 
from a disease known as pellagra, on account of which she became totally and 
permanently disabled. Those findings are not challenged here. 

Under the constitution and by-laws of the society, a member was allowed to 
pay dues for any month on the first day of the next succeeding month, which 
was the last date for payment. According to the undisputed testimony of Mrs. 
Mae Boswell, defendant’s financial secretary, throughout the year 1933 defendant 
accepted plaintiff's dues for every month after the expiration of time allowed for 
payment; the delays ranging from six to fourteen days. And during the year 
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1934 her dues were paid as follows: January dues paid on February 13th; February 
dues on March 6th; March dues on April 10th; April dues on May 7th; June 
dues on July 14th; July dues on August 11th; August dues on October 16th; and 
September, October and November dues on November 26th. 

On August 30, 1934, Dora A. Talley, defendant’s national president, received 
this letter from plaintiff : 

“8-27th-34 

‘Dear Mrs. Talley: I am compelled to ask for disability clause, and surrender 
my policy No. 432850. Please let me have blank for my Dr. to fill out and full 
particulars how soon it can he attended to for I sure do need it, as ever yours, 

“Sovereign Carrie E. Hornsby 
“Forth Worth, Texas. 
“1131 Hemphill Street 
“Pp. S. Disabled to work, 59 years old, had my policy 10 years, have borrowed 
money for 4 months to pay dues with, can’t pay it back and can’t afford to lose 
all I have put into it. Please help me. 
(Rubber stamp) Received August 30, 1934 
National Secretary.” 

In reply to that letter defendant’s president wrote plaintiff advising her not 
to make out proof of disability unless she was positive that she was totally disable 
but that blanks for such proof would be sent if plaintiff thought she was disabled. 
Replying to that letter plaintiff wrote the following: 

“9-12-34 

“Dear Sov: My doctor says I am entitled to disability benefit. He knows my 
case and has for years. Please send blank at once. Your friend and sovereign, 

“Carrie E. Hornsby 

“1131 Hemphill Street 

“Fort Worth, Texas. 
“PS. If you will look my back record with the Circle at Thurber, also Mingus, 
I paid $1.25 for years on a a thousand, then hard luck and I dropped out for two 
years, then went in again here more than 10 years ago at $3.22 monthly. I do 
feel like I can’t lose all I have paid in but can’t pay dues any longer, disabled 
totally. 
“(Rubber stamp) Received September 14, 1934 a 

“National Secretary.” 

Under date of September 20, 1934, the defendant wrote, inclosing a blank 
disability form to be filled out by plaintiff, advising her she was entitled to $500, 
if totally and permanently disabled, and that she should pay her dues until she 
received the benefits. This form was to be partly filled out by plaintiff and 
partly executed by the officers of defendant’s local lodge in Fort Worth, which, 
among other things, gave the names of two physicians who had examined her 
within the month preceding. This form, duly executed on September 25, 1934, 
was received by the defendant at its head office on September 27, 1934. Sub- 
sequently, the exact date not being shown by the record, the defendant mailed said 
two physicians blank forms to be filled out by each of them, which were duly 
executed by such physicians, showing that plaintiff was totally and permanently 
disabled, and were received by the defendant—one on November 8, 1934, and the 
other on November 23, 1934. 

On December 11, 1934, the defendant wrote to plaintiff’s attorneys, stating 
that plaintiff “was not entitled to disability benefits inasmuch as she did not 
furnish the society with evidence of her permanent and total disability while 
she was a member in good standing.” 


On the 11th day of January, 1935, at the special instance and request of the 
defendant, plaintiff submitted herself to a physical examination at the hands of 
defendant’s physician, Dr. Judge M. Lyle. 


_ [1] Supplementing the verdict of the jury the trial judge filed findings of 
fact and conclusions sustaining plaintiff's pleadings of waiver and estoppel of 
right to claim a forfeiture of the policy, all of which appear in the judgment 
rendered. The facts noted above, together with others, all of which were uncon- 
troverted, conclusively supported those findings and conclusions, And in_ this 
connection it is to be noted that since the payment of dues was for the benefit of 
the society, the provisions of the constitution and by-laws of the society that fail- 
ure to pay dues for any month by the first day of the next ensuing month would 
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terminate the contract of insurance, could be waived by the officers of the society, 
especially by its president. American Nat. Ins. Co. v. Cleveland,- 126 Tex. 189, 
86 S.W.(2d) 217. 

[2, 3] According to uncontroverted proof, at the time plaintiff became 
disabled and when defendant’s president received notice of that condition, her 
policy was in full force and effect, and her insurance in the sum of $500 was then 
earned. If, under the constitution and by-laws of the society, she was obligated 
to continue payment of dues accruing thereafter, amounting ot $3.22 per month, 
it was incumbent upon defendant to apply so much of the earned insurance as 
was necessary to cover such additional dues. Equity abhors a forfeiture and it 
would be inequitable for the society to declare a forfeiture of the policy for 
nonpayment of such dues while it owed plaintiff more than necessary to pay them. 
Timmerman vy. Bankers’ Reserve Life Co., 122 Tex. 603, 63 S.W.(2d) 687; South- 
ern Travelers’ Ass’n v. Levy (Tex.Civ.App.) 13 S.W.(2d) 460; Sovereign Camp, 
Woodmen of the World v. Bowers, 260 Ky. 347, 85 S.W.(2d) 665; Horn’s 
Administrator vy. Prudential Ins. Co., 252 Ky. 137, 65 S.W.(2d) 1017; Sovereign 
Camp Woodmen of the World vy. Clayton (Tex.Civ.App.) 74 S.W.(2d) 158; 
Texas Mutual Life Ins. Ass’n v. Tolbert (Tex.Civ.App.) 91 S.W.(2d) 900; 24 
Tex.Jur. § 143, p. 869. a 

[4] Defendant’s acceptance of dues for August, 1934, and for months sub- 
sequent thereto after notice in August of plaintiff's permanent disability and 
claim for insurance therefor, all in accordance with its custom theretofore in 
practice to accept such payments after their due dates, supported the plaintiff's 
plea of waiver of defendant's plea of forfeiture of the policy for nonpayment 
on due dates, even if it be said that under the constitution and by-laws of the 
society plaintiff was obligated to pay those dues to keep the policy in force. Equit- 
able Life Assurance Ass'n v. Ellis, 105 Tex. 526, 152 S.W. 625; Southern Travelers’ 
Ass’n v. Masterson (Tex.Civ.App.) 48 S.W.(2d) 771; Texas Mutual Life Ins. 
Co. v. Tolbert (Tex.Civ.App.) 91 S.W.(2d) 900; Kansas City Life Ins. Co. v. 
Elmoré (Tex.Civ.App.) 226 $.W. 709: Dunken v. Aetna Life Ins. Co. (Tex.Civ. 
App.) 221 S.W. 691; Home Benefit Ass’n v. Catchings (Tex.Civ.App.) 38 S.W.(2d) 
386; Calhoun v. The Maccabees (Tex.Com.App.) 241 S.W. 101: Grand Lodge 
Colored Knights of Pythias v. Green (Tex.Civ.App.) 69 S.W.(2d) 149; Franklin 
Fire Ins. Co. v. Singletary (Tex.Civ.App.) 74 S.W.(2d) 433; American Nat. Ins. 
Co. v. Clevelnd, 126 Tex. 189, 86 S.W.(2d) 217. 

[5, 6] The facts recited above were sufficient as a matter of law to support 
the plea of waiver and estoppel, and the same being undisputed, the submission 
of that issue to the jury was not required. Furthermore, the record shows that 
when counsel for defendant excepted to the court’s charge of failure to submit to 
the jury the issue of waiver, the court “requested counsel for the defendant to 
indicate what issues of fact on that subject he regarded as being controverted 
and counsel thereupon said that so far as he could recall, the facts were undisputed 
and that it was his opinion that such facts established a default.” 

For the reasons indicated, all assignments of error are overruled and the 
judgment is affirmed. 

SECURITY BENEFIT ASS’N v. HIBLER. No. 4769. 
Court of Civil Appeals of Texas. Amarillo. May 31, 1937. 
Rehearing Denied June 28, 1937. 
107 Southwestern Reporter (2d) 470 
1. ORAL CONTRACT. 

Under statute, mutual benefit association had no authority to make oral con- 
— of insurance, and such contracts were of no effect, if made (Rev.St.1925, art. 
4834). 

(For other cases, see Insurance, Dec. Dig. § 714.) 

2. ORAL CONTRACT. 

Under statute providing that every certificate issued by mutual benefit asso- 
ciation shall provide that certificate, charter, articles of incorporation, constitution 
and laws of association, and application for membership and medical examination 
shall constitute agreement between association and member, constitution and 
by-laws of association would become part of oral insurance contract, if valid 
(Rev.St.1925, art. 4834). 

(For other cases, see Insurance, Dec. Dig. § 718.) 
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3. WARRANTY. , . oh a 4 

A “warranty” in contract of insurance of mutual benefit association is a state- 
ment by insured which is susceptible of construction that parties intend contract 
should not be enforceable if statements be not literally true, notwithstanding that 
statements had been made in good faith or through mistake or ‘inadvertence of 
applicant. 

(For other cases, see Insurance, Dec. Dig. § 723[1].) 

4. WAIVER. ; , 

The only means by which misrepresentations in application for certificate of 
insurance in mutual benefit association which amount to breach of warranty can be 
avoided is through estoppel or waiver on part of insurer. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

5. DUTY OF APPLICANT. oo, 

The applicant for certificate of insurance in mutual benefit association had duty 
to read application before it was signed as well as policy after it was received. 

(For other cases, see Insurance, Dec. Dig. § 724|2].) 

6. WARRANTY. ; 

A warranty to effect that answers contained in application for insurance are 
true is binding on insured and beneficiary precluding recovery where such answers 
are not true and no reasonable excuse is given why insured permitted them to reach 
association as written regardless whether insured read application, policy, or 
constitution and by-laws of insurer. 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

7, CONSULTATION. : 7 7 

Insurer was not liable for death benefits under certificate in mutual benefit 
association which provided that application and constitution and by-laws of asso- 
ciation, which contained substantially same warranty as that included in application, 
constituted entire contract, where warranty in application that insured had not 
consulted physician or undergone operation in five years was untrue, notwithstanding 
that insured failed to read application which was filled in by medical examiner after 
insured had truthfully answered questions, and that examiner persuaded insured not 
to read application. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 


Appeal from District Court, Potter County; W. E. Gee, Judge. 

Action by Albert Hibler against the Security Benefit Association. Judgment 
plaintiff, and defendant appeals. 

Reversed and rendered. 

Underwood & Strickland, of Amarillo, for appellant. 

Monning & Akin, of Amarillo, for appellee. 

SToKEs, Justice. 


Appellee, Albert Hibler, brought this action in the 108th district court of Potter 
county against appellant upon a certificate of insurance issued by it upon the life 
of Mattie Hibler, his wife, in which he was the beneficiary, dated August 26, 1933, in 
the sum of $1,000, together with 12 per ant, penalty and reasonable attorneys’ fees. 
He alleged in the alternative that if the policy or certificate had become forfeited, 
appellant unconditionally accepted all premiums thereon from and after such for- 
feiture until the death of the insured and retained all premiums after her death, with 
full knowledge at all times of the facts, without any requirements or reinstate- 
ments, or additional acts on the part of the insured, and thereby waived all provi- 
sions concerning reinstatement, and waived the forfeiture, if any, and also alleged 
that appellee had thereby entered into a new contract with the insured to pay her 
beneficiary upon her death the sum of $1,000, in consideration of monthly payments 

of $2.20 each, with no agreement in reference to the insured’s application for 
insurance or the charter, by-laws or constitution of appellant being made a part of 
such oral contract, and with no conditions imposed in regard to the condition of 
her health. He further alleged that the insured, Mattie Hibler, died in the month 
of October, 1935, and, although due proof of her death had been furnished 
appellant, and demand made upon it for payment of the amount due under the 
Seance certificate, it had wholly failed and refused to pay same or any part 
thereof. 
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Appellant answered by pleading the general issue and specially that the insured 
had made application in writing for membership and insurance in its organization, 
in which application she had made certain warranties to the effect that she was in 
good health and had not been under the care of or consulted any physician or 
surgeon within the five years preceding the date of such application, which repre- 
sentations and warranties were alleged to be false and untrue. It alleged that at 
the time of making the application she was suffering from a cancer of the parotid 
gland and other physical ailments, and that she had, within the five-year period 
immediately preceding the date of the application, consulted physicians and 
surgeons concerning a cancer of the parotid gland, and that, within said time, she 
had undergone a surgical operation for the removal of a tumor of the parotid 
gland. It pleaded the terms of the application wherein it alleged the insured had 
warranted all the answers and statements in the application to be full, true, and 
correct, and agreed therein that the answers to the questions and statements con- 
tained in the application should be held to be warranties and considered as part of 


her benefit certificate, and also that she would be bound by the constitution and 
by-laws of the association. 

Appellant further alleged that the certificate provided that the charter, consti- 
tution, laws of the society, the application for membership, and the certificate should 
constitute the entire agreement between the parties, and that by reason of the false 
and fraudulent statements contained in the application, and the misrepresentations 
and false answers given by the insured to the Association in her application and 
medical examination, the certificate was of no force or effect, and it was not liable 
to the beneficiary in any sum whatever. 

Appellant further alleged a forfeiture of the certificate for failure toepay dues 
for the month of December, 1933, before the last day of that month, and pleaded at 
length the by-laws pertaining to reinstatement, to the effect that the member must 
be in good health at the time, and that when the December dues were paid on January 
4, 1934, the insured was not in good health, but was at that time suffering from 
carcinoma of the parotid gland, and from the effects of an operation performed at 
the Mayo Sanitarium, by reason of which the reinstatement never really became 
effective. It alleged failure to make other payments within the time prescribed over 
a period lasting until September, 1934, but that in each and every instance it accepted 
the dues, subject to the warranty of good health written into the contract, by the 
by-laws of the association, and that it did not know until many months after the 
delinquencies that she was not in good health on dates of the suspensions. 

By supplemental petition, appellee denied the insured had made false answers 
to the questions contained in her application, but alleged that she told the medical 
examiner that during the first portion of the year 1930 she had undergone an 


operation on her parotid gland, and had heen treated by Dr. Keys of Amarillo, He 


denied she had answered question No. 11 in the application to the effect that she 
was in good health, and No. 19 to the effect that she had not been under the care 
of a physician or surgeon within five years, and No. 21 to the effect that she had 
not undergone a surgical operation, but alleged that, if those questions were 
answered in the manner indicated, the medical examiner had recorded the same 
falsely and fraudulently, in that she had told him the true facts concerning the 
matters inquired about, and, if they were answered as alleged by appellant, the 


medical examiner inserted the answers of his own accord and without her knowledge 


or consent. He alleged that both the medical examiner and the financier of 
appellant were agents of appellant, and that, if Mrs. Hibler were not in good health 
at the time the application was made, they were fully aware of it, and that she fully 
informed them concerning her true condition at that time and at all times inquired 
about in the questions contained in the application, which knowledge was imputed 
to appellant : that notwithstanding the knowledge of the finance officer of her true 
condition, upon the return of the insured to Amarillo, after her final operation at 
Mayo’s, the local finance officer continued to collect the monthly premiums and that 
the Association was therefore estopped to deny liability. 

Question No. 19 in the application was as follows: 

“(a) Have you been under the care of or consulted any physician, surgeon, or 
practitioner of any school concerning yourself within the past five years? 

“(b) If so, for what disease or ailment, name and address of each physician, 
surgeon or other practitioner, and give dates.” 
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Subdivision (a) was answered “No,” and subdivision (b) was answered 
“None. 

Question No. 21 was as follows: 

“(a) Have you ever undergone any surgical operation? 

“(b) If so, when, and what for?” 

Both of these questions were answered, “No.” 

Question No. 11 in the application was: 

“Are you now in good health?” 

This was answered “Yes.” 

Immediately preceding the signature of the applicant was the following: “I 


hereby warrant that I have verified the answers to Questions 8 to 24 inclusive, as 
written, and the same are true and correct.” 


Above the signature of the applicant appeared the following: ; 

“As a consideration for the acceptance of this application and the issuance to 
me of a beneficiary certificate by The Security Benefit Association, I warrant that 
the foregoing answers and statements are true, full and correct, and I agree that 
the said answers and statements shall be held to be warranties. ; 

“T further agree if accepted as a member of the Order that this application 
shall be considered a part of my beneficiary certificate and that I will be bound 
and my membership contract governed in all respects by the Constitution and Laws 
of The Security Benefit Association now in force or as the same may be hereafter 
amended or enacted, without reservation or exception as to the character or nature 
of such after enactment or amendment, * * * 


“As a further consideration for the acceptance of this application and the 
issuance of a beneficiary certificate to me I warrant that I am now in sound physical 
and mental condition of health.” 

The case was tried to a jury on June 6, 1936, and submitted on special issues 
under which the jury found in substance that the insured, Mattie Hibler, was in 
good health on August 19, 1933, the date of the application, and also on August 
26, 1933, when the policy was delivered; that she did not answer “No” to the 
question, “Have you been under the care of or consulted any physician, surgeon 
or practitioner of any school concerning yourself within the last five years,” and 
that she did not answer “No” to the question, “Have you ever undergone any 
surgical operation.” 

The jury further found that the medical examiner represented to the insured 
that he had recorded her answers to the questions in her application just as she 
had given them to him; that said representation was untrue; that she believed the 
representations made to her by him in that regard, and that such representation 


was a material inducement causing her to sign the application. They further found 


that in making the physical examination of the insured, the medical examiner 
learned of the true condition of her health, and that she had consulted a physician 
within the five years preceding, and that, within that time, she had undergone an 
operation on her neck. Under further special issues the jury found that the dis- 
trict manager of appellant, in the discharge of her duties as such, on or prior to 
August 19, 1933, learned of the true condition of the applicant’s health, and that 
she had consulted a physician and undergone an operation on her neck within the 
five years preceding, ! 


Upon the findings of the jury, the trial court entered judgment in favor of the 
appellee for the sum of $1,370, which included 12 per cent. penalty and $250 
attorneys’ fees. 

{1, 2] Under its first proposition appellant asserts that its special exception to 
the allegation of appellee setting upon an oral contract of insurance made through 
the local agent of appellant, was defective and did not state a cause of action. 
This allegation of appellee was based upon the alleged forfeiture of the certificate 
which resulted from the failure of the insured to pay the monthly assessment 


for the month of December, 1933, appellee taking the position that, if the certificate 
were forfeited by such failure, the local officer whose duty it was to collect the 
dues in the district had accepted the December dues when they were tendered in 
January, and if the certificate had theretofore been forfeited, a new contract 
sprang from such acceptance; that such new contract was oral and therefore not 
subject to the constitution or by-laws of appellant, nor to the application which 


she had made for the written certificate. 
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Article 4834, Revised Civil Statutes, 1925, furnishes the authority under 
which appellant transacts its business in this state. It is provided by that 
article that every certificate issued by such society shall specify the amount 
of benefit provided thereby, and shall provide that the certificate, the charter, 
articles of incorporation, the constitution and laws iof the society, and the appli- 
cation for membership and medical examination signed by the applicant, and 
all amendments to each, shall constitute the agreement between the society and 
the member. There is no statutory authority for mutual benefit associations, 
such as appellant, to make oral contracts \of insurance, and if such a contract 
were made it would be in violation of the statute and of no effect. Even if 
such a contract could be held to be a valid and binding obligation, it. would not 
relieve the beneficiary, in a suit against the association for the amount of insur- 
ance provided by it, for the reason that the law requires that the charter, con- 
stitution, by-laws, and the application for membership and medical examination, 
signed by the applicant, and all amendments to each, shall constitute the agree- 
ment between the society and the member. If, therefore, the written certificate 
were abrogated by the alleged forfeiture, as claimed by appellee, and a new con- 
tract executed in parol, the constitution and by-laws of the order would, by force 
of the statute, become a part of it and, even if the application should be elim- 
inated, the constitution and by-laws contained provisions substantially the same 
as that relied upon by appellant as a defense, and the issues necessarily would 
be substantially the same as if the suit were upon the written certificate. 
Appellant’s first proposition is therefore sustained. Valerio v. W. O. W., 174 
Wis. 519, 183 N.W. 697; 1 Couch Cyc. Ins.Law, § 81. 

The controlling question in the case is raised by appellant's eleventh assign- 
ment of error under which it presents its sixth proposition to the effect that the 
trial court erred in refusing to give to the jury its requested peremptory instruc- 
tion, claiming that, it having been affirmatively established that the written appli- 
cation, the answers to which were warranted as true and correct, contained false 
answers as to past medical and hospital treatment, the policy was avoided, and 
it was therefore entitled to a peremptory instruction in its favor. 

There was no issue submitted to the jury concerning the question of 
whether or not the insured had been treated by a physician during the five years 
immediately preceding the date of the application, nor as to her having con- 
sulted a physician during that time. It was undisputed that she had. In her 
answer to question No. 19 in the application, she represented that she had not 
been under the care of or consulted any physician, surgeon, or practitioner of 
any school concerning any disease or ailment in that time, and in No. 21 she 
represented she had never undergone any surgical operation. The application 
was signed on the 19th of August, 1933, and the undisputed evidence showed 
that on April 10, 1930, Dr. Keys and Dr. Gist operated on her at St. Anthony's 
Hospital at Amarillo, removing a tumor from the parotid region, which they 
diagnosed as tubercular. It was shown that Dr. Van Sweringen, pathologist for 
St. Anthony's Hospital, on the day of this operation, examined the removed 
gland tissue and reached the conclusion that it was tubercular, but he did not 
note anything which appeared to be malignant in its nature. He testified that 
he treated Mrs. Hibler with X-ray treatments in the latter part of 1932 and the 
first part of 1933 in an effort to prevent a recurrence of the tumor in the paro- 
tid region, and that it was customary and proper to use such treatments for 
tubercular glands and in cases of malignancy, especially to prevent recurrence 
of such tumors and growths. These X-ray treatments were applied to her neck 
and were administered in November and December, 1932, and January, 1933. 
He said that Dr. Keys sent Mrs. Hibler to him for X-ray treatments, and the 
record shows that Dr.- Keys advised her to go to Mayo’s Clinic for an operation, 
which she did, and the operation was performed there on October 21, 1933, in 
which a cancer was removed from the parotid region. It was shown without 
dispute that the cause of the death of the insured on October 16, 1935, was a 
recurrence of the tumor in the parotid region and that it was a cancer. 

‘Appellee contends that the appellant is estopped from setting up the war- 
ranty contained in the application and the provisions of the constitution an 
laws of the association, because it is alleged and shown, and the jury found, 
that in giving her answers to the medical examiner, the insured, Mrs. Hibler, 
informed him of the true facts in regard to the first operation and of the tumor 





Life] Security Benefit Ass'n v. Hibler 1465 


in the parotid region which had been removed by the operation at St. Anthony's 
Hospital, and ‘that the agent of the association who took her application was 
present at the time of the medical examination and that both the physician and 
the agent were fully informed of all the facts concerning her condition and treat- 
ment by physicians during the five years immediately preceding the date of the 
application. He also alleged and the proof showed without contradiction that, 
when the application and medical examination were completed, Mrs. Hibler was 
shown the line at the bottom and requested by the medical examiner to sign 
same, and that she asked him if he had written the answers to the questions 
just as she had given them to him, and that he assured her he had. Also that 
she manifested a desire to read the questions and answers she had made, and 
the medical examiner assured her it was not necessary for her to read them; 
that he had written them just as she had given them to him, and that he had 
another engagement and was in a hurry. Appellee takes the position that this 
conduct on the part of the medical examiner constituted a fraud for which the 
association, and not the insured, was responsible and had the effect of visiting 
upon the association notice of the fact that the answers written in the applica- 
tion by the medical examiner were not those which had been given by the 
insured and constituted a waiver and estopped the association from setting up 
as a defense the falsity of the answers as written in the application. 

[3] It is settled law in this state that a warranty in a contract of insurance 
in a mutual benefit association is a statement made by the insured which is 
susceptible of the construction that the parties intend the contract should not 
be enforceable if the statements of the insured be not literally true and correct. 
This is the law, although the statements may have been made in good faith ‘or 
through mistake or inadvertence of the applicant for insurance. In the case 
of Supreme Lodge Knights & Ladies of Honor vy. Payne, 101 Tex. 449, 108 S.W. 
1160, 1162, 15 L.R.A.(N.S.) 1277, in answering a certified question, the Supreme 
Court, through Justice Brown, said: “The certificate provides that the answers 
in the application and the medical examiner’s report are made a part of the 
certificate whereby Mrs. Payne warranted the answer made to the question 
‘whether or not she was at the time pregnant’ to be true; that is, she warranted 
that she was not at that time pregnant, and that the answer as recorded by the 
medical examiner was the answer she gave to the question. The fact warranted, 
being untrue, rendered the certificate void. Kansas Mut. Life Insurance Co. v. 
Pinson, 94 Tex. [553] 555, 63 S.W. 531. In the case cited the court said: ‘The 
statements and agreements contained in the application are expressly made a 
part of the policy, and must be given the same force as if written into the policy 
itself. Goddard y. Insurance Co., 67 Tex. [69], 71, 1 S.W. 906, 60 Am.Rep. 1.” 

There is no substantial difference between the warranty contained in the 
instant case and that involved in the Payne Case. The record is conclusive that 
the answers as written by the medical examiner to questions Nos. 19 and 21 
were untrue. In them the insured warranted that she had not been under the 
care of or consulted any physician, surgeon, or practitioner of any school con- 
cerning herself within the past five years for any disease or ailment, and that 
she had never undergone any surgical operation. It is shown without dispute 
that she had been operated on within such period by Dr. Keys and Dr. Gist, 
and that they had removed from the parotid region a tumor, which they diag- 
nosed as tubercular. Incidentally, it may be noted that the recurrence of tumor 
at the identical spot from which this one was removed caused the death of the 
insured. 

[4] The only means by which a misrepresentation which amounts to breach 
of a warranty in such an application can be avoided is through estoppel or 
waiver on the part of the insurer. That rule was recognized by appellee in this 
case and he alleged that the medical examiner assured Mrs. Hibler that it was 
not necessary for her to read the answers to the questions because he had 
recorded them just as she had given them to him, and that his answers in that 
regard constituted a fraud upon her and prevented her from ascertaining the 
fact that he had not recorded the answers as she had given them to him. As a 
basis for estoppel, appellee seeks to visit upon appellant notice of the facts as 
actually given to the medical examiner by the insured by virtue of the alleged 
fraud of the medical examiner in that respect, and cites us to the case of Lee 
v. Mutual Protective Ass’n (Tex.Civ.App.) 47 S.W. (2d) 402, 405. In that case 
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the information which went into the application was given to the agent by N. P. 
Lee, son of the insured. The application was not signed by any lone, and in 
answer to the question concerning the good health of the insured, the answer 
was given that she was “in bed part of the time,” which was written into the 
application by the soliciting agent in the blank following the question. After 
the application was delivered to him, the answer as given and written was erased 
and the word “Yes” written in its stead. The Court lof Civil Appeals at East- 
land, in passing upon the case, held that “If the company’s agent, in preparing 
the application, either by neglect, mistake, or fraud, without the knowledge of 
the insured, inserts false answers therein when correct replies were given by 
insured to the questions asked, the prevailing rule is that the fault of the agent 
must be borne by the company which sends him forth.” The effect of the hold- 
ing is that, where a fraud has been perpetrated upon the insured by the agent, 
and the insured is in no manner responsible for it, the insurer, having sent the 
agent forth to deal with applicants for insurance, rather than the innocent insured 
person, should bear the responsibility for his fraudulent acts. Further quoting 
from that case it is said: “The only reason the association did not have the 
benefit of the true facts * * * was the breach of a duty on the part of its agent, 
for which the applicant was not responsible and which was covered by no 
warranty of the applicant to the association. The only way to visit the conse- 
quences of that breach of duty upon the insurer who ‘sent the agent out,’ rather 
than upon the insured who was at no fault, is to charge the association with the 
knowledge which it was the duty of its agent to give.” It will be seen that not 
only was the insured not responsible for the fraud, but there was no way in 
which she could have known of it. The answer to the question as given by her 
son to the agent and by him written into. the application was the correct one and 
revealed the facts as they really existed. It was that answer which was war- 
ranted to be true—not the answer later inserted by a fraudulent act which 
probably amounted to the crime of forgery. No such condition exists in the 
instant case. There was no testimony showing any act of the medical examiner 
in this case which prevented the insured from reading the answers that had 
been written to the questions in the application. The most that can be said 
is that he persuaded her not to do so by stating that it was not necessary and 
he was in a hurry to fill another engagement. 

Miss Lillian Hibler, daughter of appellee, testified she was present when the 
application was taken, and that when it was finished, her mother asked the 
doctor if she should read it, and he said, “No, that he was busy and had another 
appointment and not to read it, and he showed her the place where to sign it.” 
She said that her mother asked the doctor if he had put everything down just 
as she had said it, and he said, “Yes, that she wouldn’t have to read it.” She 
said that her mother then said: “If you have put everything down as I have told 
it to you, I will sign my name here.” 

[5] In our opinion, this testimony shows no more than that Mrs. Hibler 
trusted the medical examiner to write her answers, and also was willing to take 
his word as to whether or not he had recorded them as she had given them to 
him. It was the duty of Mrs. Hibler to read the application before she signed it. 
Not having done so, and it not having been shown that she was deprived of: an 
opportunity to do so if she desired, the case does not fall within the doctrine laid 
down in the Lee Case. If she had read it she would have learned from it that it 
constituted a part of the contract. But even if she had been deprived of reading 
the application and the answers to the questions which had been inserted by the 
medical examiner, still, when she received the policy with the provision that “the 
certificate, together with the charter and constitution and laws of the society and 
all amendments to each thereof, and the application for membership signed by the 
member, which are made a part hereof, shall constitute the agreement between the 
member and the society,” she was informed that the application was a part of the 
contract and, if she had read the policy, as it was undoubtedly her duty to do, she 
would also have learned that the constitution and laws of the order were a part of 
the certificate and that all of them contained substantially the same provisions as 
those contained in the warranty in the application. 


Many cases are cited by appellee in support of his contention that the acts and 
conduct of the medical examiner and the soliciting agent at the time the application 
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was taken constituted fraud which was imputable to the association and by virtue of 
which the association waived the provisions of the contract concerning the erroneous 
answers made in the application. They consist of such cases as Terry v. Texas 
Prudential Ins. Co. (Tex.Civ.App.) 77 S.W.(2d) 761, 765. It is held in that case 
that “The rule is that, if the applicant gives true answers to an agent authorized to 
take written applications for insurance, relying upon the skill and good faith of 
such agent to correctly record the answers and he records the same falsely, the 
company is bound thereby, if the insured is justifiably ignorant of such wrongful 
act of the agent.” But it is also stated in that case that the declaration did not 
have the contractual effect of a warranty, and likewise in all of the cases cited in 
support of his contention, some justifiable excuse, such as fraud of the agent or 
delegated authority, is given for holding the insurance company liable where cor- 
rect answers were given by the applicant but inserted falsely in the application by 
the agent. 

The courts of this state have decided many cases involving the question of 
reinstatement, and in a great many of them it has been held that the local camp and 
its officers bore such relation to the head camp as that notice to them at the time 
of reinstatement of conditions adverse to those contemplated by the contract of 
insurance was notice to the association. These cases proceed upon the theory that 
the matter of determining whether or not the reinstatement should be effected had 
been delegated by the head camp of the association to the local officers. Likewise 
cases will be found in which policies have been delivered by the officers of the local 
lodge at times when the insureds were not in good health when the certificates 
provided that their delivery under such circumstances would avoid them. These 
cases proceed upon the theory that the entire contract was placed in the hands of 
the local representatives, including the duty of determining the question of the good 
health of the insured at the time of delivery, and, therefore, notice of the local 
or delivering agent was notice to the head camp or the association. But no such 
condition exists in the case before us. The appellant is not liable upon the certificate 
sued on in this case unless it can be said, as in the case of Lee v. Mutual Protective 
Ass’n, supra, that the doctor who examined Mrs. Hibler at the time she made 
application for the insurance, perpetrated a fraud upon her, and that she was not 
entirely innocent but was deceived and prevented from ascertaining the true facts. 
We do not think such can be said in view of the record here. 

[6] The Supreme Court in a number of cases has plainly stated the effect of a 
warranty made under conditions revealed in this case, and it has many times been 
held that where such warranty is to the effect that the answers contained in the 
application, regardless of who wrote them, are warranted to be true, it means just 
what it says, and where such answers are not true and no reasonable excuse given 
why the insured permitted them to reach the association as written, the insured 
and the beneficiary are bound by the warranty and no recovery can be had. 
Regardless of whether the insured read the application and the warranty, the policy, 
the constitution and by-laws or not, she was bound by them in the absence of 
fraud of that nature which would be sufficient to set them aside. Rockford Life 
Ins. Co. v. Tschiedel (Tex.Civ.App.) 61 S.W.(2d) 536; Supreme Lodge Knights, 
etc. v. Payne, 101 Tex. 449, 108 S.W. 1160, 15 L.R.A.(N.S.) 1277; Sovereign Camp, 
W. O. W. v. Harmon (Tex.Civ.App.) 246 S.W. 704; Southern Surety Co. v 
Benton (Tex.Com.App.) 280 S.W. 551; Fitzmaurice v. Mutual Life Ins. Co., 84 
Tex. 61, 19 S.W. 301: Texas State Mut. Fire Ins. Co. v. Richbourg (Tex.Com. 
App.) 257 S.W. 1089; General Life Ins. Co. v. Mathes (Tex.Civ.App.) 100 
S.W.(2d) 1044. 

[7] Under the facts of this case, and in view of the law as reflected by the 
holdings of the Supreme Court and Courts.of Civil Appeals in the cases cited, it is 
our opinion that the appellee was bound by the warranty in the application and the 
other provisions of the contract contained in the certificate, constitution and by-iaws 
of the association, and by the answers as written in the application for the insur- 
ance. It follows therefore, that the appellee was not entitled to recover, and the 
trial court erred in declining to give to the jury the peremptory instruction for 
appellant, as requested by it. Such being our conclusion, the judgment of the 
trial court will be reversed and judgment here rendered for the appellant. 
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FIDELITY GROUP INS. CO. v. LE BOW et al. No. 12444. 
Court of Civil Appeals of Texas. Dallas. June 19, 1937. 
Rehearing Denied July 17, 1937. 
107 Southwestern Reporter (2d) 755. 
1. RIGHTS OF CREDITORS. 

Under statute providing that insurance company should have deposit with 
some bank for protection of policyholders who have claims after determination 
by a court of final jurisdiction, mere fact that company is insolvent does not place 
deposit beyond operation of statute, so long as company continues business in 
usual and ordinary manner, since assets of company reach equitable trust estate 
in favor of creditors generally only when company is insolvent and ceases to do 
business (Vernon’s Ann.Civ.St. art. 4859f, §§ 4, 13). 

(For other cases, see Insurance, Dec. Dig. § 8.) 

3. DEPOSIT. 

Under statute providing that insurance company should have deposit with 
some bank for protection of policyholders who have claims after determination 
by a court of final jurisdiction, is for protection of all policyholders and claimants 
coming under purview of statute, and deposit can only be reached by writs of 
attachment and garnishment by creditors whose claims have been established by 
court of competent jurisdiction (Vernon’s Ann.Civ.St. art. 4859f, §§ 4, 13). 

(For other cases, see Insurance, Dec. Dig. § 8.) 

4. INSOLVENCY. 

Where insurance company is insolvent and at same time exercises rights 
granted under certificate and permit from state and continues to do business, it 
must restore depleted deposit under statute providing that insurance company 
should have deposit with some bank for protection of policyholders who have 
claims after determination by court of final jurisdiction (Vernon’s Ann.Civ.St. 
art. 4859f, §§ 4, 13). 

(For other cases, see Insurance, Dec. Dig. § 70.) 

5. GARNISHMENT. 

Insolvent mutual life insurance corporation, which continued to’ do business, 
was not entitled, for protection of creditors, to enjoin garnishment by judgment 
creditors of deposit made under statute providing that insurance company should 
have deposit with some bank for protection of policyholders, since corporation 
had no control over deposit and creditors had no interest or right to funds, except 
only as they came within terms of statute (Vernon’s Ann.Civ.St. art. 4859f, §§ 
4, 13; Acts 1933, 43d Leg. p. 856, c. 245, as amended by Acts 1935, 44th Leg. p. 
651, c. 264). 

(For other cases, see Insurance, Dec. Dig. § 70.) 

Appeal from District Court, Dallas County; Towne Young, Judge. 

Bill of interpleader by the Fidelity Group Insurance Company again J. W. 
Le Bow and others. From a judgment dissolving a temporary injunction granted 
plaintiff, the plaintiff appeals. 

Affirmed. 

G. R. Lipscomb, of Fort Worth, for appellant. 

Le Roy Paddock and Wright K. Smith, both of Dallas, for appellees. 

Bonp, Justice. 


The appellant, Fidelity Group Insurance Company, a mutual assessment life 
insurance corporation, operating under certificate and permit issued in pursuance 
of article 4859f, Vernon’s Ann.Civ.St. (Act 1933, 43d Leg. p. 856, c. 245, as 
amended Acts 1935, 44th Leg. p. 651, c. 264), filed in a district court of Dallas 
county, Tex., a bill of interpleader, alleging that funds deposited in the Mercantile 
National Bank of Dallas, Tex., and in the Texas Bank & Trust Company, 
impounded by appellees in garnishment proceedings, are trust funds for the protec- 
tion of all policyholders and claimants, wheresoever the rights of said policyholders 
and claimants may have accrued or been incurred. The two banks and many of 
the policyholders and claimants, including appellees, holding amounts owing by 
the corporation, were made parties to the bill of interpleader; appellant sought to 
have them to file pleadings in the cause and establish their respective claims against 
the corporation, and the court to determine the priority and distribution, proratably, 
of the funds in said banks, and, by writ of injunction, restrain appellees from 
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collecting and the banks from paying out of said deposits, on garnishment proceed- 
ings, appellees’ claims during the pendency of the suit. 

The court below granted a temporary injunction, and, on a hearing, dissolved 
the injunction, from which this appeal is prosecuted. 

The question here presented, which we deem neceessary or proper to decide 
in this interlocutory proceeding is, are the funds, deposited in the two banks, trust 
funds as to exempt them from the garnishment proceedings instituted by appellees 
whom, the record shows, have valid claims against the insurance company arising 
under policies or certificates issued by the company and which claims have been 
finally determined as owing by a court of competent jurisdiction? If it can be 
said that the deposits are trust funds and not subject to the garnishments of 
appellees, then, the temporary injunction in the first instance was properly granted 
to hold the matter in statu quo pending a final determination of appellees’ bill of 
interpleader and such pleadings of parties thereto as may be filed by them, and, 
the court below would have abused its discretion in dissolving such injunction. 

The appellant is a mutual life insurance corporation, without capital stock, 
paying no dividends or earning no profits, insolvent, unable to pay the amount of 
claims existing against it; but, continues to do business; soliciting life insurance, 
issuing policies, and forming groups authorized by the certificate and permit 
issued under authority of the insurance law of this State (Article 4859f, Vernon’s 
Ann.Civ.St.). The funds deposited in the banks were placed therein to guarantee 
the payment of amounts owing by the corporation of valid claims arising under 
policies issued to members of the respective groups, and in compliance with section 
4 of article 4859f, Vernon’s Ann.Civ.St., which reads, as follows: “Sec. 4. 
Deposits. Before any certificate or permit shall issue to any corporation under 
the terms of this Act, the corporation shall furnish the Board of Insurance Commis- 
sioners with evidence of the fact that the corporation has on deposit with some 
bank or trust company in this State subject to the payment of its obligations for 
benefits due under its policies or certificates wheresoever incurred a sum equal to 
the face value of the maximum loss insured by said corporation in any individual 
policy issued by it. Said deposit shall not be subject to check by the corporation, 
but the corporation may draw the interest, if any, accruing on said deposit. 
Said deposit shall be held for the protection of policyholders and claimants 
wheresoever the rights of said policyholders and claimants may have accrued or 
been incurred, the purpose of said fund being to guarantee the payment of the 
amount owing by the corporation on any valid claim against such corporation for 
benefits under a policy or certificate after determination by a court of final 
jurisdiction wherever rendered. Said deposit shall be subject to the extrarodinary 
writs of attachment and garnishments as provided by the laws of this State, but 
said writs shall not issue until final judgment has been rendered against the cor- 
poration. If said fund shall become depleted or shall become impounded by some 
process of a court, then the Board of Insurance Commissioners shall require the 
corporation to immediately restore said deposit to its original sum, and upon the 
failure of the corporation to so restore said deposit within ten (10) days after 
such notice, the Board of Insurance Commissioners shall call upon the Attorney 
General to proceed against the corporation as provided in section 13 of this Act.” 

Section 13 of this act provides that, in the event of insolvency, “the Board 
fof Insurance Commissioners] shall report the fact to the Attorney General of 
this State who shall thereupon apply to any court in Travis County having jurisdic- 
tion thereof for leave to file a suit in the nature of quo warranto to forfeit the 
charter of such corporation or to require it to comply with the laws or to satisfy 
the Board as to its solvency,” and further provides that, “the court may, in its 
discretion, appoint agents or receivers to take charge of the effects and wind up 
the business of the corporation, under usages and practices of equity, and may 
make disposition of the business and membership of the corporation as in the 
discretion of the court may seem proper.” 

[1] The rights of creditors in the fund deposited in the banks are expressly 
fixed by the above statute, the fund is subject to garnishment by designated credi- 
tors only after final judgment, and, then, when the fund is depleted or impaired, 
the right of the corporation to continue business and avoid forfeiture of its charter, 
the statute imposes upon it the duty to immediately restore the fund or suffer the 
consequences, as provided in secion 13 of the act. The mere fact that the cor- 
poration is insolvent does not place the deposit beyond the operation of the statute. 
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So long as the corporation continues business in the usual and ordinary manner, 
the statute as to the deposit is effective. The assets of the corporation reach an 
equitable trust estate in favor of creditors generally, only when the corporation 
is insolvent and ceases to do business. Gillespie et al. v. Citizens Nat. Bank of 
Weatherford et al. (Tex.Civ.App.) 97 S.W.(2d) 310. 

[2] It is no longer an open question in this state that all assets of insolvent 
corporations which have failed in business, and all assets of individuals not 
exempt to them, and who have been declared a bankrupt, become trust estates 
for the benefit of all creditors alike. The rights of all creditors in such estates 
arise by virtue of the conditions of which the trust attaches. It is the condition 
of insolvency and the cessation of business or bankruptcy which creates the 
trust estate, in which all creditors may exercise equal rights. No one creditor is 
entitled to an advantage by garnishment or attachment over other creditors. 
Wright et al. v. Euless et al., 12 Tex.Civ.App. 136, 34 S.W. 302; Orr & Lindsley 
Shoe Co. v. Thompson, 89 Tex. 501, 35 S.W. 473; Oglesby v. Dur (Tex.Civ.App.) 
173 S.W. 275 (writ of error refused). 

[3-5] It can readily be seen that the statute under consideration, requiring 
deposit of funds in bank, beyond the control of the corporation, is for the protec- 
tion of all policyholders and claimants coming under the purview of the statute, 
and can only be reached by writs of attachment and garnishment by creditors 
whose claims have been established by a court of competent jurisdiction; thus, 
if the corporation be insolvent and at the same time exercising the rights granted 
under the certificate and permit from the state, and continues to do business, it 
is amenable to the statute to restore the depleted deposit. Thus, so long as such 
corporaion replenishes the fund (and it is granted 10 days after the fund has 
been depleted by garnishment to comply with the provision of the act), a forfeiture 
of its charter is not favored by the law, and, until such condition arises and the 
corporation ceases to do business, an equitable trust estate for all creditors of 
the corporation does not attach to the fund deposited for the specific purpose 
named. The statute makes no provision for such corporations to distribute among 
no right in or control over such deposit. It is a guaranteed trust fund only for 
its creditors the guaranteed fund deposited in the bank. The corporation has 
the purpose of paying amounts owing to policyholders, established and impounded 
by writs of attachment and garnishment after judgment. Creditors have no interest 
in or right to the funds, except only as they shall come within the terms of 
the statute. The specified creditors’ rights exist only by having claims owing to 
them by the corporation, determined by final judgment of a court, and then, the 
rights to the funds attach by virtue of the court processes. 

With the aid of the statute, appellees’ rights in the fund have attached, which 
are superior to the equitable rights of creditors sought to be brought into the 
suit by appellant’s bill of interpleader; consequently, we affirm the judgment of 
the trial court, dissolving the temporary injunction. 


HARLESS v. WESTERN & SOUTHERN LIFE INS. CO. No. 8321. 
Supreme Court of Appeals of West Virginia. June 22, 1937. 
192 Southeastern Reporter 137. 
3. EVIDENCE. 

Credibility to be accorded testimony of insured in suit by her to recover 
premiums paid to insurer held for jury. i 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

4. LAPSE. 

In insured’s suit to recover premiums from insurer, whether insured had paid 
premiums upon industrial policies allegedly wrongfully lapsed by insurer held for 
jury, where evidence relating to such payments was conflicting. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

5. DAMAGES. 

Measure of damages in suit by insured to recover premiums paid to insurer 
upon lapsed policies he/d to be sum of all premiums paid subsequent to time lapse 
of policies was entered by insurer upon its records, where there was no evidence 
of any outlay in carrying insurance subsequent to such entry. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 
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Hatcher, President, dissenting. 
Syllabus by the Court. 
1, The mere declaration of purpose not to perform an executory bilateral 
contract does not give rise to a cause of action, unless and until the aggrieved 
party, before such renunciation is withdrawn, sees fit to treat it as a rescission or 
as a breach. ' 
2. Where the evidence is in conict, the weight to be given to it and the credi- 
bility to be accorded to witnesses are matters for the jury. : 
Error to Circuit Court, Kanawha County. 
Suit by Effie M. Harless against the Western & Southern Life Insurance Com- 
pany. To review a judgment for plaintiff, defendant brings error. 
Affirmed. ; 
Brown, Jackson & Knight, Lon H. Kelly, Herman Bennett, and W. T. O’Far- 
rell, all of Charleston, for plaintiff in error. 


Wilbur C. Frame, of Charleston, for defendant in error. 

KENNA, President. 

This suit was instituted in a justice’s court by Eflie M. Harless against West- 
ern & Southern Life Insurance Company, and from a judgment for the plaintiff 
the defendant appealed to the court of common pleas of Kanawha county, where, 
upon a verdict for the plaintiff, another judgment was entered. The case is here 
upon writ of error to the judgment of the circuit court of Kanawha county refus- 
ing to entertain a writ of error to the judgment of the court of common pleas 
because the latter judgment was deemed plainly right. The purpose of the suit 
is to require the defendant to repay to the plaintiff premiums alleged to have been 
paid by the plaintiff to the defendant upon three certain industrial insurance policies 
wrongfully lapsed by the defendant November 28, 1921, January 30, 1922, and 
August 10, 1925, respectively. The premiums on these policies were 20 cents, 
25 cents, and 25 cents weekly. The judgment was for $190.73, and if the plaintiff 
is entitled to recover, her measure of damages is also questioned. Appropriate 
motions by the defendant save to it all of the legal questions relied upon. 

In addition to its defense upon the merits, the defendant relies upon the 
statute of limitations (Code 1931, 55-2-6), asserting that more than five years 
have elapsed since the plaintiff's cause of action accrued, arguing that the plain- 
tiffs right of action for the premiums wrongfully collected upon each policy arose 
at the time the defendant lapsed that policy upon its records, and, that since the 
recovery sought by plaintiff is not upon the policy contract as a writing, but for 
money had and received, treating the contract as rescinded, it is barred by the 
five-year period of limitation upon unwritten contracts. We think it may be 
conceded at once that this is not an action on the written policy contract. For 
the purpose of this action, the plaintiff treats the contract as rescinded, or as 
though it had not been entered into. Abell v. Penn Mutual Life Ins. Co., 18 W.Va. 
400, 421. It may further be conceded that the five-year statute of limitations is 
the correct limitation to apply to the case. Therefore, the question of the statute 
of limitations resolves itself into one of determining when the plaintiff’s right 
of action arose. The contention of the plaintiff in error is that the right of action 
accrued to the plaintiff below at the time the policies were wrongfully lapsed by 
the defendant, or, at any rate, that she cannot recover for payments made to the 
company more than five years before her suit was brought. On the other hand, 
the defendant in error contends that the statute of limitations should not begin 
to run until the plaintiff discovered the course that the defendant had pursued 
with reference to her policies of insurance. These contracts of insurance were 
executory on both sides, the insured continuing to pay the premiums weekly and 
the insurer continually promising that it would pay the amount of the policy 
upon the happening of the event insured against. The lapsing of the policies upon 
the books of the company was equivalent to a declaration upon its part that it 
would not perform its undertaking under the policy contract. If, at the time 
that this was done, the plaintiff was in fact paying the premiums upon the three 
policies in question, then the defendant was wrong in taking the course that it 
did, and its conduct was such that the plaintiff could treat it as a rescission of 
the policy contract and could sue as for a breach. But the mere declaration of a 
purpose not to be bound by the terms of an executory contract, even, where it 
relates to an essential part of the performance, is not enough in itself to constitute 
a rescission. Until such a renunciation has been acted upon by the other party 
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to the contract, it may be withdrawn. The renunciation of one, in contemplation 
of law, must be accepted by the other to be binding, and if, in exercising the 
option which is his, the aggrieved party sees fit to ignore the renunciation and to 
treat the contract as being still in effect, he may do so. From the fact that a 
mere uncommunicated declaration of purpose not to be bound and not to perform 
the terms of an executory contract does not constitute in itself a rescission and 
must be acted upon by the other party to the contract before that status is 
established, we see that no right of action in consequence of such a declaration 
of purpose could arise until and unless the other party to the contract had knowl- 
edge of it, and had acted upon it. 

A clear statement of this principle is found in the case of Lakeshore & 
Michigan Southern Railway Co. v. Richards, 152 Il]. 59, 38 N.E. 773, 780, 30 
L,.R.A. 33, 53 (italics supplied), where the Supreme Court of Illinois used the 
following language: “Without further quotation from cases, it seems clear, both 
upon principle and by authority, that where one party to an executory contract 
refuses to treat it as subsisting and binding upon him or, by his act and conduct, 
shows that he has renounced it, and no longer considers himself bound by it, 
there is, in legal effect, a prevention of performance by the other party. And it 
can make no difference whether the contract has been partially performed, or the 
time for performance has not yet arrived; nor is it important whether the renuncia- 
tion be by declaration of the party that he will be no longer bound, or by acts 
and conduct which clearly evince that the determination has been reached, and 
is being acted upon. It would seem clezr, on principle, that a mere declaration 
of the party of an intention not to be bound, or acts and conduct in repudiation 
of the contract, will not, of themselves, amount to a breach, so as to create an 
effectual renunciation of the contract; for one party cannot, by any act or declara- 
tion, destroy the binding force and efficacy of the contract. Kadish v. Young, 
supra [108 Tll. 170, 43 Am.Rep. 548]. As said by Bowen, L.J., in Johnstone v. 
Milling, L.R. 16 Q.B.Div. 460: ‘Its real operation appears to be to give the 
promisee the right of electing either to treat the declaration as brutum fulmen, 
and holding fast to the contract to wait till the time for its performance has 
arrived, or to act upon it, and treat it as a final assertion by the promisor that 
he is no longer bound by the contract, and a wrongful renunciation of the con- 
tractual relation into which he has entered. * * * If he does so elect, it becomes 
a breach of contract, and he can recover upon it as such.’ Upon the election to treat 
the renunciation, whether by declaration or by acts and conduct, as a breach of 
the contract, the rights of the parties are to be regarded as then culminating, and 
the contractual relation ceases to exist, except for purposes of maintaining the 
action for the recovery of damages.” 

The United States Circuit Court of Appeals for the Third Circuit, in the case 
of Supreme Council American Legion of Honor y. Lippincott, 67 C.C.A. 650, 134 F. 
824, 826, 69 L.R.A. 803, 804, used the following language: “Where one party to a 
contract to be performed in the future, before the time for performance arrives, 
refuses to perform, or declares his intention not to perform, he thereby so far as 
he is concerned, declares his intention then and there to rescind the contract. Such 
renunciation, however, in and of itself does not work a rescission, for one party to 
a contract cannot, by himself rescind it. But by making the wrongful renunciation 
he entitles the other party, if he pleases, to agree to the contract being put an end 
to, subject to the retention by him of his right to bring an action in respect to such 
wrongful rescission. L.R. 16 Q.B.Div. 467. A declaration by the promisor, before 
the time for performance has arrived, of his intention not to perform, is not in 
itself, and unless acted on by the promisee, a breach of the contract. Such declara- 
tion only becomes a wrongful act if the promisee elects to treat it as such. If he 
does so elect, it becomes a breach of contract, and he can recover upon it as such. 
Id. 473.” A writ of certiorari was refused by the United States Supreme Court in 
this case. 

The United States Supreme Court in the case of Roehm v. Horst, 178 U.S. 1, 
20 S.Ct. 780, 44 L.Ed. 953, after a review of the leading English and American 
cases, in an exhaustive opinion, approved this doctrine. Our West Virginia case of 
Swiger v. Hayman, 56 W.Va. 123, 48 S.E. 839, 107 Am.St.Rep. 899, 3 Ann.Cas. 
1030, sustains the negative side of the doctrine in a holding to the effect that a 
mere declaration of purpose to renounce an exectitory contract, immediately retracted 
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before any declaration or act done by the other party in respect to such renuncia- 
tion, does not. constitute a breach by way of rescission. 

[1, 2] We regard this doctrine as established by the greater number of decided 
cases and by the better reason, in spite of the vigor with which it has been assailed 
by eminent writers whose works are cited by counsel for the plaintiff in error. Not- 
able among these is an exhaustive article by Professor Vold appearing in 26 Mich. 
Law Review, p. 502. These authorities insist that an anticipatory renunciation is, 
by and of itself, a breach of the contract, and counsel reason from their conclusion 
that the statute of limitations must begin to run at the time of that breach, and 
this regardless of whether the renunciation is known to the aggrieved party to the 
contract. It may seriously be doubted whether an act or declaration of one party to 
a contract which is unknown to the other party thereto can amount to a renuncia- 
tion. To treat it so, and then to follow the argument of plaintiff in error by saying 
that in and of itself such renunciation constitutes a breach which starts the running 
of the statute of limitations, would surely lead to results as unfair as they would be 
illogical. What insurance contract would be secure if the company could, without 
informing the insured, wrongfully lapse the policy on its books for nonpayment 
of premiums, and when sued for premiums subsequently paid, could take the posi- 
tion that the statute of limitations began to run from its own uncommunicated 
renunciation and could in that way defeat recovery? 

But going back to the question of whether an anticipatory renunciation is to be 
treated, by and of itself, as a breach of contract, or whether it is to be treated as 
giving the aggrieved party to the contract the option of regarding it as rescinded 
or as regarding it as continuing for the purposes of his recovery, we are bound 
to say that we think most of the dispute is over what the thing is to be called 
rather than over what the thing actually is. The major proposition of those who 
would regard it as a breach is the fact that on the theory that the renunciation 
must be acted upon by the innocent party, we have the anomaly of a breach of 
contract which consists, in part, of the conduct of the aggrieved party thereto. 
Those who would maintain the doctrine that an anticipatory renunciation may be 
treated by the aggrieved party as altogether terminating the contract reach their 
conclusion by saying that the anticipatory renunciation, in effect, constitutes an 
offer to rescind which, when accepted by the innocent party, from that time wipes 
out the contract leaving with the aggrieved party the right to recover what he 
has paid under it. Those who would maintain this view point to the fact that 
under all authority an anticipatory renunciation may be withdrawn, and hence 
that it cannot be regarded as a true breach of contract. The Restatement of the 
Law apparently takes the middle ground between these two viewpoints and asserts 
that while anticipatory repudiation of a bilateral executory contract constitutes by 
and of itself a breach of that contract, it is not such a breach as cannot be with- 
drawn by the offending party and is not such a breach as that the running of the 
statute of limitations begins from its date. See Restatement, Contracts, §§ 318, 
319, 322. But see Williston on Contracts, § 1337, vol. 3, p. 2391: 5 Page on Con- 
tracts, § 2893, p. 5113: 13 C.J. p. 151, § 725 et seq.; 1 R.C.L. p. 1024, § 385, where 
anticipatory renunciation is treated as constituting a breach only ar the option of 
the aggrieved party. 

From. the above brief discussion it would seem apparent that we come out at 
the same place in this case no matter which view we adopt. If we take the position 
that an anticipatory renunciation gives to the innocent party the option to rescina 
the contract or not, as he sees fit, then it follows that the statute of limitations 
does not begin to run upon his rights growing out of that rescission until after 
he has acted in accepting or rejecting the anticipatory renunciation. If, on the 
other hand, we follow the view of the Restatement, then we term the anticipatory 
repudiation itself a breach, and we say further that it is not an ordinary breach 
because it may be withdrawn by the offending party and the statute of limitations 
does not begin to run from its date, two characteristics that an ordinary breach 
does not possess. On either theory, therefore, the question is resolved against 
the contention of the plaintiff in error. 

We are of the opinion that the doctrine we are following was distinctly laid 
down in the case of Hochster v. De La Tour, 2 El. & Bl. 679, 118 Reprint, 922. 
That case declares the doctrine followed in the United States Supreme Court as 
enunciated in Roehm vy. Horst, 178 U.S. 1, 20 S.Ct. 780, 44 L.Ed. 953, where 
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Hochster v. De La Tour was expressly approved. As we have already stated, 
we are of the opinion that our case of Swiger v. Hayman, 56 W.Va. 123, 48 S.E. 
839, 107 Am.St.Rep. 899, 3 Ann.Cas. 1030, shows a decided trend toward the 
doctrine, 

It seems plain from the doctrine that anticipatory renunciation gives the 
aggrieved party an option to treat the contract as rescinded or breached, which 


is undoubtedly sustained by the weight of authority, that the renunciation of an 
executory contract by one party thereto does not give rise to a cause of action 


until such time as the other rty to the contract may, by conduct or declaration, 
see fit to treat it as a rescission or a breach, Since the cause ‘of action arises at 


that time, it is from then that the statute of limitations must be calculated. 
Applying this reasoning to the facts before us, we are led to conclude that no 
cause of action in favor of the plaintiff arose at the time that the company 
entered upon its books the fact that the policies had lapsed. Supposing that the 
premiums on the policy had been paid by the plaintiff, this course on the part of 
the company would have operated merely as a declaration on its part of its purpose 


not to perform its executory promises under the contract, In order to convert this 


renunciation on the part of the defendant into a rescission of the contract, giving 
rise to the plaintiff’s cause of action, it was necessary that the plaintiff also should 
act. Until she presented her policies to the defendant in the year 1932 in an 
effort to realize upon their surrender value, she had no information concerning 


the defendant’s renunciation. Thereafter, she seasonably exercised her right to 


treat the contract as rescinded and brought her action within the statutory period, 


For the purpose of her damages, the rescission, when plaintiff did act, relates to 
the time of defendant’s renunciation, but the wrongful retention of plaintiff's 
money was from the time that she treated the contract as rescinded. We, there- 
fore, are of the opinion that the issue upon the defendant’s plea of the statute of 
limitations was correctly found against it. : 


This brings us to consider the motion made by the defendant to set aside the 


verdict as contrary to the evidence. In order that this question may be under- 
stood it is necessary that we review at least the most important phases of the 
evidence describing the defendant’s method of doing business. 


The premiums upon the type of insurance purchased by the plaintiff from the 
defendant were paid weekly in small amounts to collectors of the defendant 


who called upon its policyholders. The insured kept a book, or books, in which 


were entered on the inside of the front cover the numbers of the policies, premium 
payments upon which were to be therein receipted for. On the sheets of these 
books were entered by the agent receiving a payment, the amount and date of 
collection and his own name or initials. These books were known as premium 
receipt books. Books were not kept for each policy separately, nor was there, 
apparently, any rule or custom concerning the number of books that a policyholder 
might have in his possession and be using at the same time. The premiums on 
more than one policy often were entered in the same book, and an insured was 
often using more than one premium receipt book at the same time. The entries 
were almost uniformly made in pencil. The collecting agent also kept a book in 
which he noted the amounts collected and the numbers of the policies upon which 
the collections were made. None of the latter books were produced at the trial, 
the explanation of the defendant for the failure to do so being that they were but 
temporary records which had been destroyed. The testimony is not specific with 
reference to the description and keeping of the collector’s books, but is probably 
a fair inference that they were kept in pencil and were similar to the premium 
receipt books of the policyholder. The collecting agent paid his collections into 
the branch office. There was no record made in the branch office of policy 
numbers upon which the collections paid in by the collector constituted the pay- 
ment of premiums. Each sheet of the agent’s book was totaled, the amount of 
the total was collected from the agent, and the ledger entry simply showed this 
transaction. The record of the policies in effect was kept at the home office of 
the company in Cincinnati. It does not appear in the proof what method was 
followed at the home office in checking the individual policy premiums paid. The 
report of lapsed policies apparently was a matter handled by the agent directly with 
the home office, the branch office evidently having no record on the matter. There 
were periodic inspections conducted by the branch office. These seemed to consist 
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in checking the collecting agent’s record of premium receipts against that of the 
insured, an inspector accompanying the agent on his rounds for the purpose. 
These inspections took place when a new agent was taking over a territory and 


when an old agent was giving one up. They were sometimes made at other times 


as well. The only proof in the record concerning the actual conduct of one of 
these inspections, however, shows that on the occasion in question, the inspector 


spent only about two hours in the agent’s territory, a time sufficient to have covered 
only about twenty-five per cent thereof. 


_ The territory covered by an agent was called his “debit.” Upon undertaking 
his duties, the agent was charged with the premium upon each policy in effect in 


his territory. His duties required him to collect the weekly premium upon each 


policy that he was charged with. If a premium was defaulted, the policy was 
lapsed upon the report of that fact by the agent, and the agent was given credit 
for the premium upon the policy lapsed along with those collected in cash. 

The plaintiff was an old customer of the defendant, and during the period in 
which the matters in dispute occurred, there were sometimes in effect as many as 


fifteen different policies with the defendant upon members of the insured’s family. 


From time to time, she or some one or more of her family procured policies with 


the defendant, the premiums being paid by the plaintiff. On several occasions, the 
plaintiff surrendered policies, receiving their surrender value in cash. She testifies 
that it was upon the occasion of her presenting the policies forming the basis of 
this controversy and demanding their cash surrender value that she first discovered 


the contention of the company that no premiums had been paid upon them for 


several years. She produced at the trial two premium receipt books covering a 


part only of the period in which the premiums sought to be recovered are alleged 
to have been paid. Another premium receipt book covering the period ending in 
1932 when she ceased to pay premiums, she testifies had been delivered to defend- 
ant at the time she demanded the cash value of her policies. She stated that this 
book nat never been returned to her and was in defendant’s possession at the time 
of trial, 


‘ 

On the facts, the defendant makes three main contentions: (1) That the plain- 
tiff’s case rests entirely upon her own testimony to the effect that she paid the 
premiums in dispute to the defendant’s collectors, and that the evidence on this 
point is entitled to little or mo credence because of the fact that her testimony 
was vague, indefinite and contradictory throughout; (2) that the premium receipt 


books produced by the plaintiff, being two in number, show upon their face and 


according to the testimony of a handwriting expert produced by the defendant as 
a witness, that the amounts paid as originally entered therein have been erased 
and larger figures entered, and that the policy listings on the inside of the front 
cover of the receipt books of the three policies in dispute are not in the same 
hand that entered the listings of the policies not in dispute; and (3) that it is 
absolutely incredible that premiums would he collected and not remitted by the 
fourteen different agents that collected from the plaintiff over the period of time 
in question, since exactly the same mistake’in checking the various agents in and 
out would have to be made throughout the entire period to make that condition 
possible. 

[3] As to the first question, it is not, of course, necessary to cite authority on 
the proposition that the credibility of witnesses is for the jury. There is no 
authority cited, and we know of none, for the proposition that a witness’ testimony 
of ordinary happenings can be regarded as unworthy of belief as a matter of 
law, distinguishing this question from a situation in which the testimony of a 
witness may be demonstrated to be false by matters of which the court takes 
judicial notice, or in which the witness’ testimony is contradicted by real evidence 
or by admitted facts. It is true that in a great number of cases the plaintiff's 
replies to questions were either confused, evasive, or incorrect. A large number 
of the questions propounded, however, appear to have been put by counsel from 
records that were not shown to the witness and concerned such matters as dates, 
policy numbers, amounts of premiums and the like, which might well become 
confused in the minds of witnesses of the most alert mentality. Some of the 
questions incorrectedly answered by the witness were from obvious lack of 
memory, because the answers serve no purpose of the witness. There were other 
incorrectly answered questions as to which the interest of the witness was 
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apparent. We do not believe that it is necessary to discuss this question other 
than to say that the application of the maxim, ‘‘Falsus in una, falsus in omnibus,” 
is for the jury. 

[4] As to the alteration of the premium receipt books which were in the 
custody of the plaintiff and which are relied upon to bear out her testimony that 
the premiums sought to be recovered were actually paid, we can say only that 
there are undoubted indications of alteration upon the premium receipt books in 

uestion. No effort was made by either motion or objection to exclude them 
rom evidence, so that we are not called upon to pass on the question of their 
admissibility. The books were in evidence and the jury was at liberty to make 
its own conclusion on the question of alteration. The expert introduced by the 
defendant testified that in her opinion the books had been altered. This testimony 
also went to the jury, and while, in our opinion, it might have well been sufficient 
to have caused the jury to believe the plaintiff's entire case a fabrication, we do 
not believe that it is convincing enough to impel us to set aside the verdict of 
the jury, which is equivalent to a finding to the contrary. Perhaps the jury 
did not believe that the penciled figures in the books had been erased. It would 
be difficult for this court to say, as a finding of fact, that they had been. The 
plaintiff did not assert that the figures had not been altered. She simply testified 
that she knew nothing of any alterations in the books. Naturally, since the books 
now conform to her contention as to amount, if the figures had been altered, their 
original condition would have failed to bear out her contention. It is conceivable 
that the erasures were made by an agent of the company, though the reason that 
this should occur is not plain. Some corrections possibly were required. But 
there can be no doubt that, if we once admit that the books were erased, the 
likelihood of substituted figures for a fraudulent use at once arises. The deter- 
mination of the facts from these probabilities and likelihoods, however, is the 
proper field for the jury to operate in, not, as a rule, for the court. Regardless 
of how we may feel we would have decided the question had we been members 
of the jury, we do not believe that its various phases appear so distinctly as to 
require us to Snterfere with the verdict. We cannot refrain from stating at this 
point that the defendant, on this question, is perhaps paying the penalty for having 
maintained what appears to have been a very loose and inconclusive method of 
doing business and keeping its records 

The last question of evidence argued by plaintiff in error is that of the 
number of agents who must have collected from the plaintiff, fraudulently filled 
out her receipt books and pocketed the money in order to make the circumstances 
consistent with the theory of her recovery, and the number of inspections that 
would have been made to discover such a condition during the period of time 
that the plaintiff made her payments; neither the changing agents nor the inspec- 
tions having discovered the existence of the state of facts under which plaintiff 
seeks recovery, her testimony is effectually refuted. It seems to us that defend- 
ant’s argument on this theory takes into account only what would have happened 
if the money had not actually reached the company. But supposing that it did 
reach the company? It seems to us that it is entirely possible that the jury might 
have concluded that the money was in fact paid to the company’s agent, and the 
entries upon the plaintiff's books correctly made; that the agent entered the amount 
correctly upon his own receipt books, and that he turned in the correct amount 
to the defendant’s branch office. How, the remittances were made from the 
branch office to the home office, and how any failure to remit the correct amounts 
for the correct policies might or might not have been discovered, does not appeaf 
in the evidence. It does appear that the account of an agent would sometimes 
“pull him,” that is, require him to pay in more money than he actually collected 
from his territory. If this could occur and the reason not be discovered from 
defendant’s records, it is difficult to see why the reverse, that is, the agent collect- 
ing more money than was necessary, might not occur and the reason not 
discovered. If the first agent collected the premium, kept the money and reported 
the policy lapsed, each succeeding agent might collect and remit the premium and 
without formal reinstatement, the policies would remain lapsed on the records ot 
the company. All this record shows on the question of whether or not the home 
office actually received this money is the fact that its records show the policies 
in question to have been lapsed at certain dates a number of years ago. It is 
not shown whether they were lapsed upon the order of an agent or whether the 
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entry on the books was made for some other reason. 

[5] Plaintiff in error raises a further question concerning the measure of 
damages. Plaintiff below was allowed to recover all of the premiums that had 
been paid by her since the policies in question were treated by the defendant as 
being lapsed and were so entered upon the records of its home office. The defend- 
ant below now contends that as a deduction from the amount of plaintiff’s recov- 
ery it should be allowed the cost of carrying plaintiff's insurance from the time 
that the policies were entered as lapsed upon its records to the time of suit, upon 
the theory that the plaintiff has had the benefit of insurance protection during 
that time. When suit is brought by insured upon a breach by the insurer of the 
insurance contract for the purpose of recovering insurance premiums paid, if the 
premiums sought to be recovered were paid before the breach, there are two 
lines of decisions upon the measure of the plaintiff's damage. The first is to the 
effect that the plaintiff may recover the amount of the premiums paid, together 
with interest; the second, that the insurer is entitled to deduct from that amount 
the actual cost of carrying the plaintiff's insurance from the inception of the 
contract to its breach. The West Virginia cases are in some confusion as to 
the correct doctrine on the measure of damages in a case of this kind. Beginning 
with McCall v. Phoenix Mutual Life Insurance Co., 9 W.Va. 237, 27 Am.Rep. 558, 
the doctrine apparently was established that upon breach by the insurer of a life 
insurance contract, the insured was entitled to treat the contract as rescinded 
ab initio and to recover back all of the premiums paid, with interest. There was 
little discussion of the doctrine in this case, and none of the authorities favoring 
the recovery of premiums paid, minus cost of so-called protection, are discussed. 
Following this, the case of Abell v. Penn Mutual Life Insurance Co., 18 W.Va. 
400, was decided, in which, upon a state of facts showing that the contract of 
insurance was lapsed during the war without fault upon the insurer or the 
insured, after very full discussion of the question whether the deduction for cost 
of protection should include the profit to the insurer, the deduction of net cost 
was allowed. The Abell Case contains no discussion of the McCall Case, and, 
although it favors the rule permitting a recovery of the premiums paid, less 
the actual cost to the insurer of carrying the insurance, the holding seems to 
be confined to the peculiar state of facts existing in that case, under which both 
the insurer and the insured were powerless to perform the contract during the 
years of the war between the states. The case seems to have taken the aspect 
of an accounting in which equities were balanced. Much later, came our recent 
case of McElfresh v. The Maccabees, 109 W.Va. 437, 156 S.E. 58, 61, which 
discusses both the McCall and the Abell Cases and sanctions the recovery of all 
of the premiums paid, plus interest, under the principle laid down in the McCall 
Case, not because that is the preferred measure of damages, but because proof of 
a different measure was peculiarly within the power of the defendant, and “it 
did not properly develop the different measure.” It will thus be seen that in 
West Virginia we have two cases which sanction the recovery of all of the 
premiums paid, plus interest, upon breach of an insurance policy by the insurer, 
as against one case in which that recovery, minus the actual cost to the insurer 
of carrying the insurance, under a peculiar state of facts in which neither insurer 
nor insured was held blamable for the lapsing of the policy, is held to be the 
correct measure of damages. There can, therefore, be no doubt, even in the 
face of this regrettable confusion, of the fact that the trend of this court's 
reasoning heretofore has been toward the simple measure of damages of allowing 
the recovery of the premiums paid, plus interest. This would seem, on the theory 
of rescission, that is to say, treating the contract as though it had never existed, 
a simpler and more direct rule, although it perhaps ignores to a degree the rule 
that, upon rescission, the plaintiff is required to place the defendant in status quo 
ante as nearly as reasonably may be done. The justification for this, however, 
would seem to be ample because of the fact that the ascertainment of the actual 
cost of carrying a policy of insurance would frequently entail an actuarial exam- 
ination of the entire affairs of an insurance company and the trial of complicated 
collateral issues burdensome and prohibitive to the plaintiff in the event he refused 
to take the assertion of the defendant as to its actual cost. In other words, the 
defendant could, by raising the issue, compel the plaintiff to accept its figures upon 
penalty of a complicated trial that would result in defeating plaintiff’s recovery 
for practical purposes even in the event that he won. 
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Upon the facts in this case, we are of opinion that it is not possible for us 
to lay down a rule which would definitely commit this court further to either 
measure of damages. Whatever may be the proper rule where it appears that 
the defendant has been put to an actual outlay in carrying the insurance, we do 
not believe that the state of facts before us would justify its application here. 
The defendant was at no actual cost in carrying the insurance here. These policies 
were lapsed upon its own records years ago, and there is no showing whatever 
that would justify us in finding that since that time the defendant had treated 
them in any respect as live policies. The premiums here sought to be recovered 
are claimed to have been paid after the defendant lapsed the policies, not before. 
We must infer that after the policies were lapsed there was no reserve accumulated 
as against the risks they represented, that no clerical expense or other costs were 
incurred by the defendant in maintaining its records on account of these policies 
and that the defendant is out nothing on account of them, since the time when its 
own act treated them as dead and costless to it. We-are therefore of the opinion 
that the defendant’s claim of the right to deduct the actual cost of carrying these 
policies has no foundation in the evidence upon which it may rest. 

On the basis of what has been said, we feel obliged, in according to the verdict 
of the jury that respect required of an appellant tribunal, to affirm the judgments 
of the circuit court of Kanawha county and of the common pleas court of Kanawha 


county. 
Affirmed. 
Hatcher, Judge dissents. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. STROEHMANN et al. No. 973. 
District Court, M. D. Pennsylvania. July 2, 1935. 
19 Federal Supplement 666. 
INCONTESTABILITY. : 

A clause, providing that life policy containing disability benefit’ provisions 
should be incontestable within certain periods except for monpayment of pre- 
miums and except for restrictions and provisions applying to double indemnity 
and disability benefits as provided in specified sections, applied to disability 
clauses, and insurer’s right. to have disability benefit provisions canceled for 
fraud inducing issuance of policy was barred after expiration of contestable 
period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

In Equity. Bill by the Mutual Life Insurance Company of New York against 
Carl F. Stroehmann and another to rescind and cancel the disability benefit pro- 
visions in policies of life insurance, one of which contained a provision that 
except for nonpayment of premiums and except for the restrictions and provisions 
applying to the double indemnity and disability benefits as provided in other 
sections, the policy shall be incontestable after one year from its date of issue 
unless the insured dies in such year, in which event it shall be incontestable 
after two years from its date of issue. On defendants’ motion to dismiss the bill. 

Bill dismissed. 

See, also, (D.C.) 6 F.Supp. 953. 

O’Malley, Hill, Harris & Harris, of Scranton, Pa., for plaintiff. 

Snyder, Miller, Hull & Hull, and Carl B. Shelley, all of Harrisburg, Pa., 
for defendants. 

Watson, District Judge. 

By bill in equity filed the plaintiff, the Mutual Life Insurance Company of 
New York, prayed for a rescission and cancellation of the disability benefit pro- 
visions in policies of insurance issued to Carl F. Stroehmann, one of the defend- 
ants. The defendants moved to dismiss the original bill of complaint, which 
motion was refused in an opinion by this court filed May 17, 1934 (6 F.Supp. 
953), in which the court held that the incontestability clauses in the policies did 
not apply to disability benefits; that the disability clauses were exempt from the 
incontestability clauses; and that the insurer could sue for cancellation of dis- 
ability benefit provisions because lof alleged fraud inducing issuance of the 
policies. Since this court refused to dismiss the plaintiff’s original bill of com- 
piaint, the plaintiff filed an amended bill of complaint, April 18, 1935, alleging 
the same cause of action as that alleged in the original bill of complaint, but 
averring additional fraudulent acts on the part of the insured inducing the issu- 
ance of the policies. The defendants have moved to dismiss the amended bill 
cf complaint. 

Since the decision by this court refusing to digmiss the original bill of com- 
piaint, there has been a decision by the Circuit Court of Appeals of the Ninth 
Circuit, Mutual Life Insurance Company of New York v. Joseph Markowitz and 
Rose Markowitz, 78 F.(2d) 396, and a decision by the Circuit Court of Appeals 
of the Fourth Circuit, Ness v. Mutual Life Insurance Company of New York, 
70 F.(2d) 59. In both of these cases, the policies in suit contain incontestable 
clauses, the language of which is the same as that in policy No. 4,361,192 in the 
case at bar, and the courts held that the incontestable clauses did apply to dis- 
ability clauses in the policies. The same question has not been decided by the 
Circuit Court of Appeals of this circuit, but, in view of the decisions by the 
Circuit Court of Appeals of the Fourth Circuit and the Circuit Court of Appeals 
of the Ninth Circuit, cited above, I now hold that the period of contestability 
passed before the original bill was filed in this case, and the defense of fraud 
in the procuring of the policies is not available against the insured. 

The amended bill of complaint is dismissed. Plaintiff to pay the costs. 
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SASNETT v. IOWA STATE TRAVELING MEN’S ASS'N. No. 10843. 
Circuit Court of Appeals, Eighth Circuit. May 29, 1937. 
90 Federal Reporter (2d) 514. 
3. DOING BUSINESS. F 

The insuring of residents of another state by foreign insurance company 
does not constitute “doing business” in such other state, where insurance con- 
tract is made and carried out in company’s home state. 

(For other cases, see Insurance, Dec. Dig. § 16.) 

4. DOING BUSINESS. 

An Iowa insurance association which maintained no office outside of Iowa, 
had no soliciting agents and issued certificates and paid losses from its home 
office in Iowa, was not “doing business” in District of Columbia so as to permit 
District of Columbia beneficiary suing on certificates to obtain service of pro- 
cess on physician employed by association in the District to make medical 
examinations (D.C.Code 1929, T. 24, § 373). 

(For other cases, see Insurance, Dec. Dig. § 16.) 

5. EXAMINATION. 

A physician who was employed separately by Iowa insurance association for 
each particular medical examination in District of Columbia was not “agent” or 
“employee” of association on whom service could be made in District of Colum- 
bia under statute (D.C.Code 1929, T. 24, § 373). 

(For other cases, see Insurance, Dec. Dig. § 627[(1].) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of lowa; Charles A. Dewey, Judge. 

Action by Beatrice K. Sasnett against the Iowa State Traveling Men’s Asso- 
ciation. From a judgment for the defendant, plaintiff appeals. 

Affirmed. 

W. Gwynn Gardiner, of Washington, D. C. (Addison Parker, of Des Moines, 
Iowa, and James M. Earnest, of Washington, D. C., on the brief), for appellant. 

Earl C. Mills, of Des Moines, Iowa, for appellee. 

Before Gardner Woodrough, and Booth, Circuit Judges. 

Bootn, Circuit Judge. 

This is an appeal from a judgment ‘of the United States District Court for 
the Southern District of Iowa in an action brought upon a judgment obtained 
in the District of Columbia. 

The plaintiff in both actions is the widow of a member of the defendant 
association, and she is beneficiary in two policies of accident insurance held by 
the deceased. 

The following facts appear to be established: The defendant maintains no 
office outside the state of Iowa. It has no agents engaged in soliciting business. 
Applications for memberships are solicited by members of the association, for 
which the association pays no compensation. The certificate of membership 1s 
issued at Des Moines, Iowa, if the application for the new member is favorably 
received. Losses are settled by checks on Des Moines banks mailed from the 
home office. The certificate provides that the articles of incorporation and 
by-laws shall be a part of the certificate of membership. 

The husband of the plaintiff met with an accident and died June 22, 1931. 
Proofs of death were promptly furnished. 

After the accident, but during 1931, three agents were sent to the District 
of Columbia by the defendant association to investigate the accident, and to make 
recommendation as to adjustment of any claim. No settlement was reached, 
and in June, 1932, plaintiff began suit in the District of Columbia against defend- 
ant, leaving the summons with Dr. Truman Abbe, who had made medical 
examinations in numerous cases for the defendant. The defendant made no 
appearance in the action, and judgment was taken by default. On this judg- 
ment, the present suit in Iowa was based, being commenced in March, 1934. 


Two questions arise: 

1. Was the defendant association doing business in the District of Columbia 
at the time the alleged service was made upon Dr. Abbe June 27, 1932? 

2. Was Dr. Abbe such an agent of the defendant association that service 
could properly be made upon him? 
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The statute under which service was made in the District of Columbia 
(chapter 50, Code of Law for the District of Columbia 1924 [D.C.Code 1929, T. 
24, § 373]), reads as follows: 

“Section 1537. Service on foreign corporations—lIn actions against foreign 
corporations doing business in the District all process may be served on the 
agent of such corporation or person conducting its business, or, in case he is 
absent and can not be found, by leaving a copy at the principal place of busi- 
ness in the District, or, if there be no such place of business, by leaving the 
same at the place of business or residence of such agent in said District, and 
such service shall be effectual to bring the corporation before the court. 

“When a foreign corporation shall transact business in the District without 
having any place of business or resident agent therein, service upon any officer 
or agent or employee of such corporation in the District shall be effectual as 
to suits growing out of contracts entered into or to be performed, in whole or 
in part, in the District of Columbia or growing out of any tort [heretofore or 
hereafter] committed in the said District.” 

The by-laws of the association provided: 

“It is expressly understood and agreed that the Association may cause all 
proper investigation to be made touching any injury to any member for which 
a claim has been made, including medical examinations, * * *” 

Dr. Abbe made examinations of persons who were members living in the 
District of Columbia and who had received injuries. He had made some 100 
or 200 such examinations prior to the time ‘of the alleged service. He was 
employed separately for each particular examination and was paid separately 
for the same by check from the defendant association. Each of the examin- 
ations was an independent transaction. He was an employee of the defendant 
association only during the time when he was making each examination. He 
had made no examination relative to the matter involved in the present suit. 

Proofs of loss are made on forms provided, and in case the certificate of 
the medical attendant is inadequate, the association procures additional infor- 
mation through some local physician. 

The trial court in Iowa held that the service upon Dr. Abbe in the District 
of Columbia was not valid; that Dr. Abbe was not such a person as could 
properly be said to represent the defendant association in said District; that the 
defendant association maintained no office except in Des Moines, Iowa; and 
never sought permission to do business in any other state or in the District 
of Columbia. 

Judgment was entered in favor of defendant. 

The Supreme Court, so far as we are advised, has not formulated any hard 
and fast rule as to what constitutes “doing business” by a foreign corporation 
within a state or the District of Columbia; but has decided each case that has 
come before it involving that question upon the facts therein disclosed. 

We think it would serve no useful purpose to restate the particular facts 
of the various cases. 

Appellant cites and relies upon the cases of Connecticut Mutual Life Ins. 
Co. v. Spratley, 172 U.S. 602, 19 S.Ct. 308, 43 L.E.D. 569; Mutual Reserve, etc., 
Ass’n v. Phelps, 190 U.S. 147, 23 S.Ct. 707, 47 L.Ed. 987; Pennsylvania Lumber- 
men’s Ins. Co. v. Meyer, 197 U.S. 407, 25 S.Ct. 483, 49 L.Ed. 810; Commercial 
Mutual Acc. Co. v. Davis, 213 U.S. 245, 29 S.Ct. 445, 53 L.Ed. 782. 

Appellee cites and relies upon Old Wayne Mutual Life Ass’n v. McDonough, 
204 U.S. 8, 27 S.Ct. 236, 51 L.Ed. 345; People’s Tobacco Co. v. American Tobacco 
Co., 246 U.S. 79, 38 S.Ct. 233, 62 L.Ed. 587, Ann.Cas.1918C, 537; Minnesota Com- 
merical Men’s Association v. Benn, 261 U.S. 140, 43 S.Ct. 293, 67 L.Ed. 573; 
Rosenberg Bros. & Co. v. Curtis Brown Co., 260 U.S. 516, 43 S.Ct. 170, 171, 67 
L.Ed. 372; and as following these cases: Higham v. Iowa State Travelers’ 
Ass’n C.C.) 183 F. 845: Oliver v. Iowa State Traveling Men’s Ass’n 76 F.(2d) 
963 (C.C.A.8); Rausch v. Commercial Travelers’ Mut. Acc. Ass’n, 38 F.(2d) 
wae Saunders v. Iowa State Traveling Men’s Ass’n (Iowa) 270 
+ ° ® 


In the Rosenberg case, supra, the pertinent inquiry was said to be, “whether, 
at the time of the service of process, defendant was doing business within the 
state of New York in such manner and to such extent as to warrant the infer- 
ence that it was present there” 
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[1-3] The cases appear to hold that merely casual acts do not constitute 
“doing business”; that there must be some continuity in the employment of an 
alleged agent, or at least that the employment existed at the time of the alleged 
service; that the mere insuring of residents of a foreign state, the contract of 
insurance being made and being carried out in the Home state of the association, 
does not constitute “doing business” in the state of the insured. 

{4, 5] In view of the foregoing authorities, we think that the defendant asso- 
ciation in the case at bar cannot be said to have been doing business within the 
District of Columbia at the time of the alleged service; nor can it be said that 
Dr. Abbe was a person who represented the association to such an extent that 
it could be said to be present within the district. 

We accordingly hold that the appellee was not doing business in the Dis- 
trict of Columbia at the time of the attempted service upon Dr. Abbe; and that 
Dr. Abbe was not at the time of the attempted service an agent or employee of 
the appellee association upon whom service could properly be made. 

The judgment of the court below is affirmed. 

STEPHAN v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 33434. 
Supreme Court of Kansas. Tuly 10, 1937. 
69 Pacific Reporter (2d) 694. 
1. SOLICITING AGENT. 

As respects agent’s authority, an agent who took applications for health, 
accident, and life insurance, who delivered policies and collected premiums, was a 
mere “soliciting agent,” in absence of evidence that he had been appointed in writ- 
ing (Gen.St.1935, 40-238, 40-239). 


(For other cases, see Insurance, Dec. Dig. § 78.) 


2. AGENCY. 

Where there was no evidence that. soliciting agent had authority to decline 
or accept applications, such agent was without authority to bind insurer by oral 
contract of life insurance based on alleged statement of agent that insurance would 
be in effect from date of signing of application. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

Syllabus by the Court. 

In an action on an alleged oral contract of insurance it is he/d that a mere 
soliciting agent did not have authority to bind the company by such a contract, 
and that the record does not contain any evidence that the agent in this case was 
more than a soliciting agent. 

Appeal from District Court, Crawford County; Leland M. Resler, Judge. 

Action by Fern Stephan against the Mutual Benefit Health & Accident Asso- 
ciation. Judgment for plaintiff, and defendant appeals. 

Reversed, with directions. 

P. E. Nulton and R. L. Letton, both of Pittsburg, for appellant. 

C. S. Denison, of Pittsburg, for appellee. 

SMITH, Justice. 

This was an action upon an alleged oral contract of life insurance. Judgment 
was for the plaintiff. Defendant appeals. 


The plaintiff made the necessary allegations as to organization and permission 
to do business of the defendant insurance company; that it maintained a district 
office at Pittsburg, Kan., in charge of Terrill G. Honn, and that defendant entrusted 
Honn and agents working out of the district office with the making and supervision 
of the terms of applications for health and accident insurance-in defendant com- 
pany, arranging for and collecting of premiums, the delivery of the policies, and 
the settling of claims; that at the time the cause of action arose one Butler was 
the agent of the defendant and worked out of the district office that about the 
15th day of April, 1935, the defendant, acting through Butler, solicited Stephan, 
the husband of plaintiff, to make application for a health and accident policy in 
the defendant company, along with the other employees of the H. & H. Coal & 
Mining Company; that Butler at that time represented to Stephan that arrange- 
ments had been made with the other employees of the company whereby each of 
the employees was making application for insurance, and under the terms of the 
arrangements defendant would pay severally to any applying employee of said 
coal and mining company an indemnity for disability resulting from sickness or 
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accidental injury to such employee. The petition further alleged that Butler 
verbally represented that arrangements had in fact been made whereby the coal 
and mining company had agreed to pay the defendant the premiums covering the 
accident features of the policy, and the sick benefit features were to be checked 
off by the company on the wages becoming due the employees. The petition further 
alleged that Butler also stated to Stephan that the first installment of the premium 
would not become due until May, 1935, but that the insurance would become 
enforceable from the date of the signing of the application by the applicant; that 
the insurance would remain in force and effect until application should be approved 
or rejected by defendant. The petition further alleged that thereupon on the 
15th day of April, 1935, Stephan relying upon these representations verbally advised 
the agent that he was willing to make an application to defendant for, insurance; 
that thereupon the agent wrote out and made an application for Stephan to sign, 
and Stephan assuming that the application had been prepared according to the 
terms and conditions stated signed the application; that Butler retained the 
application and promised to deliver it promptly to defendant; that the application 
was delivered to defendant at its district office on the 15th day of April and 
delivered to the principal office of defendant on or about the following day, April 
16th; that on the 23d day of April, 1935, Stephan while working for the company 
at its mine sustained injuries from which he died on April 24th; that defendant 
delayed approving or rejecting the application for insurance until the 25th day 
of April, 1935, and never notified Stephan during his lifetime that his application 
had been approved or rejected; that on the 25th day of April, 1935, after the 
death of Stephan the defendant sent to its district office at Pittsburg a policy with 
the requirement that before this policy should be delivered to Stephan he sign a 
waiver of indemnity for any disability which would result to him for accidental 
injuries to his eyes because Stephan at the time of making his application had an 
impairment to the sight of one of his eyes. The petition further alleged that this 
policy was still in the possession of the district office at the time the suit was filed 
and no delivery had ever been made of the policy to the plaintiff—hence plaintiff 
was unable to plead the terms of it; that at the time Stephan made his application 
for insurance this plaintiff was agreed upon as the beneficiary under the policy 
and that a demand had been made upon the defendant to pay the amount of the 
policy and defendant had refused to pay it because the application made by Stephan 
had not been approved by defendant. The petition then alleged that less whatever 
premium may have become due on the policy on the first day of May, 1935, with 
which Stephan would have been chargeable, there was due and owing to the 
plaintiff the sum of $1,000, or face value of the policy. Judgment was prayed for 
in that amount. 

For an answer the defendant admitted the allegations as to the organization 
of the company; that it maintained an office in the city of Pittsburg and admitted 
that plaintiff was named as beneficiary in the application. The answer next 
contained a general denial. The answer further alleged that at the time the 
application was made by Stephan this application contained the following questions 
and answers: 

“17, Do you agree that this application shall not be binding upon the Associa- 
tion until accepted by the Association, nor until policy is accepted by the insured 
while in good health and free from injury? Yes. 


“18. Do you hereby apply to the Mutual Benefit Health & Accident Association 
for a policy to be issued solely and entirely in reliance upon the written answers 
to the foregoing questions, and do you agree that the Association is not bound 
by any statement made by or to any agent unless written herein; and do you agree 
to notify the Association promptly of any change in your occupation, or if you 
take additional insurance, and do you hereby authorize any physician or other 
person who has attended or may attend you to disclose any information thus 
acquired Yes.” 

The. answer further alleged that at the time Stephan executed the application 
it was exhibited to him and these questions were explained. The answer further 
alleged that at the time of the execution of the application no consideration was 
paid to Stephan or its agent. The answer further admitted that defendant 
sustained injuries on the 23d of April, 1935, from which he died and that defend- 
ant on April 25th conditionally issued a policy of insurance, together with a waiver 
of indemnity, to Stephan; that this policy was only to be delivered to Stephan upon 
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the execution by him of a waiver of indemnity for injury to his eye and that this 
policy was never delivered to Stephan because he died before the issuance of the 
policy and before the execution by him of the waiver of indemnity. The answer 
further denied that either Honn or Butler were individually or collectively author- 
ized to accept or reject applications for insurance or to collect premiums and 
deposits necessary to effect such insurance, and denied that either Honn or Butler 
were the general agents of the defendant, but were soliciting agents, and denied 
that either Honn or Butler were authorized to make contracts of insurance or to 
do any act necessary to effect binding contracts of insurance. 


For reply to this answer, plaintiff alleged that, if Stephan during his lifetime 
signed an application containing the questions set out, the existence of these ques- 
tions was unknown to Stephan and that the application was made out by Butler, 
that Butler pretended to have prepared the application in accordance with the 
understanding between Butler and Stephan, as pleaded in the petition, and 
that Stephan signed the application without having read it. | ; 

With the issues thus made up the case was submitted to a jury and the verdict 
was returned for plaintiff in the amount of $1,000. At the close of the evidence 
of plaintiff the defendant demurred to it on the ground that it was not sufficient 
to establish a cause of action against defendant. This demurrer was overruled. 
After the motion for a new trial and to strike out answers to certain questions was 
overruled judgment was entered according to the verdict. The jury answered spe- 
cial questions which sustained the allegations of the petition and reply as to the 
answers that were included in the application of Stephan for insurance. They 
also answered questions as follows : e ; ; 

“Question No. 7; Was there any addition made orally to the written applica- 


tion? If so, state the oral part added. Answer: Yes. Insurance effective upon 
signing application. 
“Question No. 8: If you answer No. 7 ‘Yes,’ state whether such oral addition 


—_. made before or after the written application was signed by Stephan? Answer: 
Before. 


“Question No. 9: Was Homer Butler, at the time Stephan signed the applica- 
tion of April 15, 1935, limited in authority to soliciting applications for insurance, 
the collection of the initial premium and giving a receipt therefor, and the deliv- 


ery of policies after they were issued by the home office of the association, and 


with no power to issue policies or make a contract of insurance for the association? 
Answer: No.” 


In order to sustain the judgment for the plaintiff she had the burden of proving 
not only that Butler made the representation to her husband that the insurance 
would start immediately upon his signing the application, but she also had the 


burden of proving that Butler had authority to bind the company by making such 
a statement. The evidence upon which plaintiff depends to establish this is in 
the main the testimony of Mr. Honn, who was called by the plaintiff. 
After the general testimony that Butler had been with that company since 
1914 and that he took applications for health, accident, and life insurance and 
turned into Honn’s office all the premiums he collected and that he delivered pol- 
icies into his office, Mr. Honn testified as follows: “We have in my office made 
arrangements to write insurance on the men as a whole employed at a coal mine. 


We made the arrangements with the employer and employees and have been doing 


this kind of business since 1926 in this particular district. Mr. Butler participated 


in arrangements of this kind as often as he had an opportunity to write this kind 
of business. Quite often there was a checkoff system arranged. In some instances 
the employer prefers paying all of the premium without checking anything from 
the employees. In some cases they check it. That occurs quite frequently. Those 
premiums are paid through my office and remitted to the defendant company by 


my office. Any agent representing us, including Mr. Butler, made those arrange- 
ments to insure the men collectively. I don’t recall the number of times Mr, Butler 


has done that but he has done it as often as possible to get the business. Individual 
policies were issued to the men.” 


[1] Defendant contends that this evidence was not 
Butler was anything more than a soliciting agent. 


This court has considered a similar question heretofore. In West v. Met- 


ropolitan Life Ins. Co. 144 Kan, 444, 61 P.(2d) 918, the plaintiff claimed that 
when her husband made application for insurance in the defendant company the 


sufficient to prove that 
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agent told him that the insurance would be in effect from the time the application 
was made, Insured died before the policy could be delivered. Payment of the 
policy was demanded and refused and the beneficiary brought suit to collect. 
This court held that the agent was merely a soliciting agent under G.S. 1935, 
40-238, 40-239. The decision was based largely upon the ground that under the 
sections of the statutes cited the appointment of an agent must be in writing. 
There is no evidence in this record that Butler was appointed in writing. We hold 
that the contention made by plaintiff in this case has been settled adversely to the 
claim of plaintiff in West v. Metropolitan Life Ins. Co., supra. 


[2] Appellee argues that the testimony of Honn as to the authority of Butler 
and the course of dealing of Butler and Honn established that Butler was acting 
within his authority, or the apparent scope of it. We have examined this evidence 
and are unable to reach a conclusion that the facts in this case established any 
such apparent authority. An agent charged with the business of soliciting insur- 
ance from concerns such as the company for which Stephan was working would 
of necessity be compelled to make arrangements with employers as to the collec- 
tion of the premiums and other details. There is nothing in the course of dealing 
of either Butler or Honn with the customers of defendant or the general public 
from which Stephan had the right to conclude that either one of them had authority 
to make the terms of an insurance policy. There is no evidence that defendant 
knew of any custom or practice of Honn or Butler of representing that they had 
authority to vary the terms of applications or to enter into an oral contract of 
insurance. There are many services the agents of an insurance company such as 
defendant are called on to perform for it. The making of oral contracts of 


insurance or the changing the terms of a written application for insurance is of 


so much importance and the making of such contracts would lend itself so readily 
to fraud that the authority of an agent to enter into such arrangements should 
clearly appear before such a practice should be approved. Such does not appear 
in this record. Rather the contrary does appear even when the evidence offered 
by plaintiff is given the greatest weight that may be attached to it and all infer- 
ences favorable to the position of plaintiff are drawn therefrom. 


In Mutual Benefit Health & Accident Ass’n v. Edwards, 174 Okl. 210, 50 
P.(2d) 144, 145, the court said: “Whatever transpired between the applicant, 


Frank Edwards, and the soliciting agent, S. R. Wells, the plaintiff could not 
recover from the defendant, upon the theory that Wells had made an oral contract 
to insure Edwards, without some proof as to the authority of the agent Wells. 
The defendant specifically denied that Wells had any such authority, and that 
denial was verified. There was no evidence that the agent Wells had any authority 
to pass upon risks or issue policies or contract any insurance. The application 


and receipt indicate the character of the authority of Wells, and there is no ques- 


tion but that he was merely a soliciting agent acting under a district agent. The 
record shows that Wells had no authority to contract insurance and that he made 
no insurance contract with the applicant.” 

Banks v. Clover Leaf Cas. Co., 207 Mo.App. 357, 233 S.W. 78, 81, was an 
action on an alleged oral contract of insurance. There the court held that the 
agent did not have authority to bind the company. The court said: “Furthermore, 
the alleged oral statement of J. M. Weil was not binding on the defendant, for 


the reason that there was no evidence introduced showing that J. M. Weil was 


authorized to make contracts of insurance on behalf of the defendant. The 


evidence disclosed that the said agent’s authority went no further than to take 
applications for insurance, collect the policy fee, forward the application to the 
defendant for its acceptance or rejection, and deliver the policy when issued under 
defendant’s direction. The alleged oral contract of insurance of the soliciting 
agent, which the defendant did not authorize or ratify, cannot be imputed to it.” 


The case of Yasbec v. Hartford Accident & Ind, Co., 132 Kan. 827, 297 P. 422, 


was brought on an alleged oral contract of insurance. In that case the agent 


had told a company operating a coal mine that a policy it was taking out on its 
employees would go into effect when the application was signed. One of the 
employees was killed while working before the policy was issued. The company 
telephoned the agent to decline the coal company’s application. The agent attempted 
to comply with this order and tendered the coal company back the money it had 


paid on the policy, The coal company refused to accept the money. When the 
heirs of the deceased workman attempted to collect their compensation from the 
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insurance company this court held that the company was liable and that an oral 
contract of insurance had been effected when the application was signed. The 
case is of interest because this court held first that a mere soliciting agent had no 
authority to obligate his company by a contract of insurance. This court held, 
however, in that case that the agent was more than a mere soliciting agent and 
that he had authority to bind the company. It is interesting to note the elements 
of authority as to the agent in that case that are not in this case. In the first 
place there was a written contract in that case in which the power and authority 
of the agent was defined. This court laid great stress on the paragraph of the 
agency contract which conferred upon the agent the authority to deal with the 
public. The language in that respect was quite broad. This court also pointed 
out that the contract provided that the agent should keep a record of policies 
issued not by the company through the agent but for the company by the agent. 
There was no written contract of appointment of the agent in the case at bar. 
There was in the Yasbec Case also the added circumstance that after the miner 
was killed the company telegraphed the agent to decline the application of the 
mining company which had been received almost thirty days before. This cir- 
cumstance in itself was persuasive evidence that the agent. had authority to decline 
or accept applications. None of these elements was in this case. On the other 
hand, since Mr. Honn was a witness called for plaintiff, it is only fair to consider 
what he said on cross-examination as to the authority of himself and Butler and 
the practice of the company. He denied that any agents working out of his office 
wrote insurance for anybody; that the insurance was written in Omaha; that his 
agents took applications and sent them to Omaha and that Omaha either accepted 
or rejected the application. In answer to a further question he testified as follows: 

“A. The application is written by the soliciting salesman. He has permission 
to write the application and send it through my office, collect the premium and 
receipt for the premium, and send it with the application. The application, when 
it is sent to my office, we make a permanent record of it when it is received and 
2 permanent record when it is sent out from my office to the home office, then 
when it is received in the home office they either accept or reject the risk by 
passing on the application in the home office, and if the policy is accepted the con- 
tract is then returned to my office for delivery and if an agent working for me 
wrote the business we mail the policy to the agent who wrote the business for 
a personal delivery from the Pittsburg office. 

“Q. Now, what department, if you know, of the home office, handles the 
acceptance or rejection of the application? A. The underwriting department.” 

We have concluded that giving the plaintiff the benefit of every inference to 
be drawn from the evidence introduced by her, she failed to introduce any evi- 
dence that Butler had authority to bind the company by an oral contract of insur- 
ance, and therefore the demurrer of the defendant to the evidence of plaintiff 
should have been sustained. 

The judgment of the trial court is reversed, with directions to enter judg- 
ment for the defendant. 

Harvey, Justice (concurring specially). 

I concur in the result, but prefer to state my reasons as follows: As I view 
the record in this case there is no substantial ground to say that an.oral contract 
of insurance was made, or that anyone connected with the writing of this insurance 
intended that an oral contract of insurance should be made. While the insurance 
company planned to insure all of the employees of one employer, if they desired 
to be insured, the insurance was to be effected by applications signed by each of 
the employees who desired to take such insurance, and the policy issued to the 
individual insured. No group insurance policy was to he issued. Every one 
connected with the matter understood those things. There were to be individual 
applications and individual policies. That is the reason Stephan was asked to make 
an application. In this he agreed (paragraph 17) that the application should not 
be binding on the insurer until accepted by it, nor until the policy was accepted 
by the insured while in good health and free from injury. If Butler did tell 
Stephan the policy would be in force at once, which there is evidence tending 
to show, that did not convert the plan of writing this insurance into a parol 
contract for insurance. 
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SPIGENER v. GREAT WESTERN INS. CO. No. 18867. 
Kansas City Court of Appeals. Missouri. June 14, 1937. 
Rehearing Denied July 7, 1937. 

107 Southwestern Reporter (2d) 847. 

1, CONTINUOUS DISABILITY. 

A beneficiary suing on accident policy insuring against death from accidental 
injuries producing total disability continuous from date of accident to date of death 
must prove that insured was wholly disabled in the accident and that he was 
continuously disabled from date of accident to date of death. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

4. TOTAL DISABILITY. 

That insured had help in performing his employment after accident did not 
of itself show that insured was totally and continuously disabled from date of 
accident to date of death within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. EVIDENCE. 

Evidence whether insured was totally and continuously disabled from date of 
accident to date of death within accident policy held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. TOTAL DISABILITY. 

That insured, who continued to work from date of accident to date of death, 
complained of his injuries, did not of itself show that insured was totally and 
continuously disabled from date of accident to date of death within accident 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

7. TOTAL DISABILITY. 

That insured, who continued to work from date of accident to date of death, 
had a knot on his head where he struck when he fell, did not of itself show that 
insured was totally and continuously disabled from date of accident to date of 
death within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, Jackson County; Marion D. Waltner, Judge. 

Action by Alberta Spigener against the Great Western Insurance Company. 
From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 

J. K. Owens, of Kansas City, for appellant. 

Sylvester Wells and Hume & Raymond, all of Kansas City, for respondent. 

RFYNOLDs, Judge. 

This appeal comes to us from the circuit court of Jackson county at Indepen- 
dence. The case is an action on a policy of accident insurance issued by the 
defendant to one Henry J. Spigener as the insured thereunder, in which the 
plaintiff (his daughter) was named as the beneficiary. 


On the trial in the court below, judgment went for the plaintiff in the sum of 
$500; and the defendant has appealed. 


The, plaintiff's amended petition, on which the case was tried, alleges that, on 
March 16, 1934, the defendant executed, issued, and delivered to one Henry J. 
Spigener its noncancellable, dividend policy, by the terms of which the defendant 
agreed that, should Henry J. Spigener die while said policy was in force, solely 
from bodily injuries, effected directly and independently of all other causes 
through accidental means, the defendant would pay to the plaintiff, the named 
heneficiary in said policy, the sum of $500; that on lor about January 18, 1935, the 
insured accidentally fell on the steps and sidewalk of his home in Kansas City, 
Mo., with great force and violence: that his brain and his nervous and circulatory 
systems were so shocked, bruised, contused, and injured by reason of said fall 
that he died from the effects thereof on January 25, 1935; that said death resulted 
from hodily injuries effected directly and independently of all other causes 
through such fall, as provided in said policy; that all premiums had been paid, 
and said policy was in force and effect at the time; that the plaintiff made due 
proof of death and did everything under the provisions of the said policy required 
of her to he done to entitle her to payment: that she has demanded such payment, 









1488 The Insurance Law Journal, Vol. 89 | Nov., 1937 





and such has been refused by the defendant; that such refusal has been without 
cause and has been vexatious; and that she is entitled to a penalty in the sum 
of $50 and a reasonable attorney’s fee in the sum of $200 by reason thereof—for 
which, together with the principal sum of $500, judgment was prayed. 

Thereafter, the defendant filed a general demurrer to such amended petition, 
on the ground that it did not state facts sufficient to state a cause of action, 
which was overruled. Following the denial of such demurrer, the defendant filed 
answer, in which it admitted the issuance of the policy and denied each and every 
other allegation therein contained. 

The policy contained, among others, the following provisions: “In considera- 
tion (1) of the payment of a quarter-annual premium of four dollars and twenty- 
five cents ($4.25), and (2) of the agreements and representations contained in the 
application herefor, a copy of which is attached hereto and made a part hereof, 
and (3) of the conditions, limitations,.and provisions contained herein and 
endorsed hereon, the Great Western Insurance Company (hereinafter called the 
Company) subject to all the conditions, provisions and limitations in this policy 
contained, hereby insures the person whose name appears on the filing back 
hereof (hereinafter referred to as the Insured), from 12 o’clock noon standard 
time, at the place where Insured resides, for a period of three months from the 
date of issue shown on the filing back hereof, which period is hereinafter 
referred to as the premium term, and for such subsequent period terms of three 
months as shall be paid for in advance; at the same rate of premium, against 
loss resulting solely from bodily injuries effected directly and independently of 
all other causes through accidental means, if sustained as specifically set forth in 
the following sections. The injury herein defined is hereinafter referred to as 
‘such injury.’” 

Section 3, under the heading “Ordinary Accidents,” is one of the sections fol- 
lowing in said policy, referred to, and is as follows: “If ‘such injury’ except as 
otherwise provided for in Section VII hereof, is sustained by Insured in any other 
manner than as covered by paragraphs 1 and 2 of this Section II and shall wholly 
and continuously disable the Insured from the date of the accident and _ shall, 
within thirty days from such date, result in one of the losses specified in this 
paragraph, the Company will pay for any one such loss, in lieu of all other 
indemnity, the sum set opposite injuries resulting from one accident.” 

Thereafter, follows a schedule of the losses covered by said paragraph, 
together with the respective amounts to be paid in the event of such losses, among 
which is found the loss of life of the insured for which $500 was agreed to be 
paid. There is no contention that the loss herein was covered by paragraphs 1 
and 2, referred to, or that it came within any of the exceptions of section 7. 

There is not any contention that the policy was not in full force and effect 
at the time of the injuries mentioned, from which the insured afterward died, 
or that proof of death was not made as required by the terms of the policy. 

From the record, it appears that the defendant is a life and accident insurance 
company engaged in the business of life and accident insurance in the state of 
Missouri; and it was admitted that it issued the policy in question on the life of 
the said Henry J. Spigener. 

There is evidence tending to show that, on January 18, 1935, the insured lived 
at 2544 Michigan avenue, Kansas City, Mo.; that, on the morning of that date, on 
leaving his residence, he fell, striking the back of his head with great force, and 
lay in the position in which he fell groaning with pain until assisted to his feet by 
others; that he was engaged at such time as janitor at the Manufacturers’ 
Exchange Building in Kansas City and had been so engaged for a period of 43 
years; that he complained of his head hurting but went to his work; that, when 
he returned from work that evening, there was a large knot on his head and he 
complained of pain in his head; that the knot on his head was a little larger than 

a small walnut; and that, thereafter, on each successive day, he went to work until 
January 25, when he died. 

There is evidence tending to show that, during that time, he constantly com- 
plained of pain in his head. There is some evidence tending to show that, during 
this time, he had help in doing his work. There is evidence by fellow employees 
tending to show that, while he was on his work, he constantly complained of pain 

in his head. When he was taken violently ill on the night of January 24, 1935, 
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he was taken to the hospital, after which he was returned to his home on the 
same evening, where one Dr. Caldwell was called to attend him. Dr. Caldwell 
was with him for about an hour when he was called to his office for a while and 
returned a few minutes before the insured died, about 1 o’clock in the morning 
of January 25. 

There is evidence by Dr. Caldwell to the effect that the insured died from 
coronary thrombosis, but that his death, in his opinion, was contributed to by the 
fall which he had received. His testimony was to the effect that a fall and injury 
of such character would hasten the coronary thrombosis to a termination; that 
such a fall would follow up the blood stream and hasten the occlusion of the 
thrombosis and finish up the case. The record shows that the insured died 
within about five hours of a week after his injury. It was testified to by Dr. 
C. G. Leitch, as an expert witness for the defendant, that, if the fall which the 
insured received should be considered a factor in his death, the death should occur 
within a period of one week after the injury was received. 

Delphine Watkins testified that she helped the insured up at the time that he 
fell and struck his head; that she was living in the same house with the insured 
and was well acquainted with him; and that she knew where he was employed and 
by whom. She testified that, after she helped him up, he went on to his work and 
that he was complaining of great pain. She stated that he worked every day after 
his injury up to the date upon which he died; that he would go to his work at 7 
o’clock in the morning and return home about 7:30 or 8 o’clock in the evening; 
and that, on the 24th, the day before the night on which he died, he was at his 
work all day. 

Cecil Spigener, a son of the insured, testified that the insured was 66 years 
of age at the time of his death; that he knew nothing about the accident; and that 
he was not at home at the time of the accident. Being questioned as to the length 
of time that the knot remained on the insured’s head, he replied that he could not 
say because the insured kept right on working; that he would leave for his work 
about 7 o’clock in the morning and return’ about 8 or 9 o’clock in the evening; 
and that he worked every day after his injury, the same as he had always worked, 
until the time he went to the hospital. 

Lottie Spigener, a sister of the plaintiff in this case, testified that she visited 
her father on two occasions between January 18 (the date on which he was hurt) 
and January 25 (the date on which he died) and that he was on the job working 
at such times. 

There was testimony from witness Oscar C. Moss, a fellow employee with 
the insured, to the effect that the insured was at work on his job all of the time 
after the eighteenth and up to the date on which he died. Witness Moss also 
testified that, after the 18th, the insured had help in doing his work; that he 
helped him at times and other boys helped him; that first one and then another 
helped him; and that, prior to the 18th, he had not helped the insured. 

At the close of the plaintiff's evidence and again at the close of the whole 
evidence, the defendant requested instructions in the nature of demurrers to the 
evidence, which were by the court refused. 

Unon this appeal, the defendant assigns error on the part of the trial court 
as follows: 

“The court erred in refusing to give defendant’s peremptory instruction lettered 
‘B, the same being a peremptory instruction in the nature of a demurrer at the 
close of all of the evidence. 

“(a) The burden of proof was upon the plaintiff to prove, and she failed so to 
prove, that the insured was totally disabled in the accident of’ the 18th day of 
January, 1935, and that he was continuously disabled from the date of that accident 
to the date of his death, as required by the terms of the policy. 

“(b) The plaintiff failed to prove that the insured’s death was caused, directly 
and independently of all other means, through external, violent and accidental means, 
as provided for in the terms of the policy.” 

The first point made by the defendant is that the court erred in refusing to give 
its requested peremptory instruction in the nature of a demurrer at the close of all 
of the evidence. 

It argues that the burden of proof was upon the plaintiff to prove, and that she 
failed so to prove, that the insured was wholly disabled in the accident of January 
18, 1935, and that he was so continuously disabled from the date of the accident to 
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the date of his death, as required by the terms of the policy—in support of which it 
cites Martin v. Travelers’ Ins. Co., 310 Mo. 411, 276 S.W. 380, 41 A.L.R. 1372; 
McDaniel v. Business Men’s Assur. Co. of America (Mo.App.) 6 S.W.(2d) 337; 
Maupin v. Provident Life & Accident Ins. Co. (Mo.App.) 75 S.W.(2d) 593, 595; 
Massachusetts Protective Association, Inc. v. Lewis (CCA) 72 F.(2d) 952—and 
that the plaintiff failed to prove that the insured’s death was caused directly and 
independently of all other means through external, violent, and accidental means, as 
provided in the terms of the policy—in support of which it cites Muller v. Mutual 
Ben. Health & Accident Ass’n, 228 Mo.App. 492, 68 S.W.(2d) 873, loc. cit. 880; Phil- 
lips v. Travelers’ Ins. Co. of Hartford, Conn., 288 Mo. 175, 231 S.W. 947; Cald- 
well v. Travelers’ Ins. Co., 305 Mo. 619, 267 S.W. 907, 39 A.L.R. 56; Atherton v. 
Railway Mail Ass’n (Mo.App.) 221 S.W. 752; Wright v. Order of United Commer- 
cial Travelers of America, 188 Mo.App. 457, 174 S.W. 833; Brunswick v. Standard 
Ace. Ins. Co. of Detroit, Mich., 278 Mo. 154, 213 S.W. 45, 7 A.L.R. 1213; Grand- 
genett v. National Protective Ins. Ass’n, 229 Mo.App. 132, 73 S.W.(2d) 341. 

{1, 2] As to the first proposition (that the burden of proof was on the plaintiff 
to show that the insured was wholly disabled in the accident of January 18, 1935, and 
that he was continuously disabled from that date to the date of his death and that 
she failed so to prove), it must be admitted that the burden of proof.was on the 
plaintiff to make such showing. The question in this case, therefore, is whether, 
under the evidence, the plaintiff made such a showing and whether or not the 
cause was properly submitted to the jury. In determining such question, we must 
look to the evidence in the plaintiff’s favor, together with all reasonable inferences 
deducible therefrom, and must accept the same as true. 

[3] The demurrer admits as true every fact and circumstance which the evidence 
adduced by the plaintiff tends to prove, and the plaintiff is entitled to the benefit of 
every inference of fact which may be drawn therefrom. Stauffer v. Metropolitan 
St. R. Co., 243 Mo. 305, 147 S.W. 1032; Katz v. Union Central Life Ins. Co., 226 
Mo.App. 618, 44 S.W.(2d) 250; Hurt v. Equitable Life Assur. Soc. of U. S. (Mo. 
App.) 53 S.W.(2d) 1101; Kane v. Metropolitan Life Ins. Co., 228 Mo.App. 649, 73 
S.W.(2d) 826. 


The question, therefore, is whether the evidence so considered is sufficient to 
make it a question for the jury to say whether the insured was wholly disabled by 
his injury from the date of the accident and continuously thereafter or whether 
it is such as to preclude a submission of that question. 


We are controlled in the disposition of this case, under our view, by the cases of 
Martin v. Travelers’ Ins. Co., supra, and McDaniel v. Business Men’s Assur. Co. of 
America, supra, and other cases in harmony with them. 


In the Martin Case, supra, and likewise in the McDaniel Case, supra, it is held 
that, in order for the plaintiff to recover upon the policy in question with the pro- 
viso therein as is in this case, the accidental injury received by the insured must 
wholly and continuously disable the insured from the date of the accident; that, 
unless the evidence shows that the insured was so wholly and continuously disabled, 
there could be no recovery; that it is not sufficient that the evidence may show 
that the death of the insured followed from the injury received within a while 
thereafter (as within several days or longer), but it is required that it show that 
the insured was wholly disabled by his injury from the date upon which it was 
received or within a day thereafter prior death and that such disability continued 
to his death. In other words, he may have received a fatal injury resulting from 
his accident, at the time of such accident, by reason of which he thereafter died; 
but, unless he was wholly disabled by such injury at the date thereof and there- 
after continuously disabled until the time of his death, his death would not come 
within the provisions of the policy; and his beneficiary could not recover on 
account thereof. 

[4] That is this case. The evidence affirmatively shows that the insured was not 
wholly disabled at the time of his injury and that he was not wholly disabled from 
the date of such injury until his death, but, on the contrary, shows that he was not. 
The evidence shows that, immediately upon his injury, although complaining seri- 
ously of the same, he was able to go to his regular work and work all day. Not only 
so; but, upon each successive day thereafter, through January 24, 1935, he pur- 
sued his regular vocation. The fact that he may have, at times, had help in doing 
his work, so long as he was able substantially to perform his employment, is imma- 
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terial. Heald v. Aitna Life Ins. Co. of Hartford, Conn. (Mo.Sup.) 104 S.W.(2d) 
379; James v. United States Casualty Co., 113 Mo.App. 622, 88 S.W. 125. 

[5] It cannot therefore be said that he was wholly disabled from the date of his 
accident; that it must be said that he was not so disabled. The cause was not one 
which, upon the record, should have been submitted to the jury. 

The plaintiff contends and argues that the question of whether or not one has 
been wholly disabled within the meaning of the terms of a policy of this character is 
a question for the jury. So it is, where the evidence in the case in hand is such as 
to authorize its submission to the jury. Stoner v. New York Life Ins. Co. (Mo. 
App.) 90 S.W.(2d) 784. But such is not the case here. 

The plaintiff argues further that the insured may have been totally, wholly, and 
continuously disabled and yet have pursued his occupation or regular. work; that it 
is not necessary that he be rendered absolutely helpless; that the mere fact that he 
performed the duties of his occupation for a time is not sufficient in itself to 
prevent a showing of total disability; that he may have worked when really unable 
and at the risk of endangering his health and life; that the fact that, under dis- 
tressing circumstances and with a strong will and great courage, he did that which 
he was unable to do without great physical pain and effort, which common care and 
prudence would have required a person in his condition to desist from doing, does 
not, as a matter of law, show that he was not totally disabled. There are num- 
erous authorities to such effect. 

[6, 7] Yet, for the application of such a rule, there must be some evidence 
tending to show a state of facts, bringing a given case within such rule. In the 
case at bar, there is a total dearth of evidence tending to show disability from the 
date of the accident to the date of the death of the insured, almost seven days 
afterward. That the insured complained of his injuries from the date thereof is 
not, in itself, any evidence of total disability from such date where he was able to 
perform the requirements of his occupation and continued to do the same work 
that he did prior to his injury. That he had a knot on his head where he struck 
when he fell is not, in itself, any evidence of total disability where he continued 
to do the same work that he had been formerly doing. There is some evidence in 
this case to the effect that the insured had help after his injury. However, there 
is no evidence tending to show the extent of the help received or show that it was 
required. There is no evidence to show that he was rendered unable by his injury, 
from the time thereof and afterward, substantially to perform the duties of his 
occupation. This seems to be the test of the cases relied on by the plaintiff. Such 
cases are distinguished on the facts thercin from the case at bar and have no 
application to the case at bar. 


The Martin Case, supra, by our Supreme Court, is practically on all fours with 
this case and is controlling. In that case, the insured, from the time of his injury, 
continued to perform the duties of his employment for some two days and over 
thereafter. He afterward hecame totally disabled and died as a result of his injury. 
On the morning following the night on which he received his injury, he returned 
to his home with a large knot about the size of a hen egg on his body where he 
had been struck, complaining of great pain, which continued to the time of his death. 
It was held, in an action on the policy by his beneficiary after his death, that such 
evidence did not bring the death within the terms of the policy sued on, which 
required that he be wholly, totally, and continuously disabled from the date of his 
injury. 

So it is here. The insured continued uninterruptedly at his work in his occupa- 
tion after the date of his injury until the date of his death. We are not at liberty 
to disregard the opinion and holding of our Supreme Court, which has never been 
overruled, criticized, or departed from. The evidence in the case at bar does not 
bring it within the terms of the policy sued on, which required that he be totally and 
wholly disabled by his injury at the time thereof and continuously disabled there- 
from thereafter until his death. The evidence does not show that, within the mean- 
ing of such terms, he was wholly and totally disabled by his injury at the time 
thereof and that he was continuously thereafter wholly and totally disabled until 
the time of his death. 


It is unnecessary to consider other points made. So long as insured blindly 
accept policies of insurance without knowing the provisions thereof or without 
understanding the legal import of such provisions, cases of this kind will occur. 





1492 The Insurance Law Journal, Vol. 89 | Nov., 1937 


The defendant’s requested instruction in the nature of a demurrer at the close 
of the whole evidence should have been granted. Under the evidence in the record, 
the cause should not have been submitted to the jury. 

The judgment of the trial court is reversed, and the cause is remanded. 

All concur. 

MacDONALD v. COMMERCIAL TRAVELERS MUT. ACC. ASS’N 

OF AMERICA. 
Supreme Court, Appellate Division, First Department. June 22, 1937. 
296 New York Supplement 889. 
INSANITY. 


Evidence in action on accidental death insurance certificate held insufficient 
to show that insured was insane or intoxicated at time of fatal accident within 
exceptions to insurance coverage. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Trial Term, New York County. 

Action by Mary MacDonald against the Commercial Travelers, Mutual Acci- 
dent Association of America. From a judgment on a verdict for defendant, 
plaintiff appeals. 

Reversed, and new trial ordered. ° 


Argued before Martin, P. J., and Glennon, Dore, Cohn, and Callahan, JJ. 

Otho S. Bowling, of New York City, for appellant. 

Moses, Nehrbas & Tyler, of New York City (Henry C. Moses, of New York 
City, of counsel), for respondent. 

GLENNON, Justice. 


This action is based upon a contract whereby the defendant insured one 
Don MacDonald, among other things, against the loss of his life by accidental 
means. It was instituted by Mary MacDonald, decedent's wife, who was named 
as beneficiary. 

In the complaint it is alleged that on the 23d day of August, 1933, Don Mac- 
Donald died as the “direct and approximate result of * * * accidental means. 
* * *” The respondent interposed three defenses. It is unnecessary to discuss 
the first defense, since it was conceded by counsel for the respondent that there 
was no proof in the record to sustain it. The second defense was based upbn 
the following provisions of the certificate and contract of insurance: “The insur- 
ance under this contract does not * * * extend to or cover any loss mentioned 
in Sections A and B of this certificate when the accident causing such loss hap- 
pens while the member is insane.” For a third defense, the following pro- 
visions of the certificate were set up: “The insurance under this contract does 
not * * * extend to or cover any loss mentioned in Sections A and B of this cer- 
tificate when the accident causing Such loss happens while the member is 
insane or under the influence of intoxicating drink or narcotics, or in consequence 
thereof.” In short, two defenses were relied upon by the respondent, to wit, 
insanity and intoxication. We do not believe that the respondent established 
upon the trial that MacDonald was either insane or intoxicated when the 
accident, which caused his death, occurred. 


The proofs adduced indicate that the deceased was found dead in the court- 
yard in the rear of the building in which he resided {on East Fifty-Seventh street. 
He had fallen from a bathroom windew five stories above, had struck a sloping 
roof and was precipitated into the yard. The cause of death was a fracture 
of the skull. 


Mrs. MacDonald testified, in substance, that her husband was not at home 
during the night before the accident. She was worried about his failure to 
appear and, as a consequence, about midnight she notified the police department. 
At 7 o'clock in the morning of August 23, 1933, she received a telephone call 
from a man who worked in a restaurant known as King’s Tavern on Eighth 
avenue between Thirty-Fourth and Thirty-Fifth streets. In company with her 
brother-in-law, Hugh A. Lamb, she went to the restaurant. MacDonald told 
her that he went into the Tavern to rest, “he had walked around so much—that 
he gould not find his way home, and * * * he ordered a couple of glasses of beer 
—we were having two per cent then—* * * He did not say he drank it, but he 
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paid for it anyway there, but whether he drank it I do not know. I did not ask 
him.” 

The deceased after arriving home, went to bed “because he was very tired 
after sitting up all night in there.” About 11:20 a. m. MacDonald called his 
wife, and, as the result of a talk, “I asked him if he wanted an enema—lI fixed 
the bag for the enema, hung it up near the window.” The deceased entered the 
bathroom. Mrs. MacDonald went into the kitchenette to prepare coffee. She 
then heard a noise, as she put it, “Sort of a thud.” She looked out the kitchen 
window but could not see anything. 

The photograph in evidence indicates that the bathroom had but one window. 
Mrs. MacDonald said it was her custom to leave the window open, not only 
in the summer, but also in the winter. The bathroom window was 17% inches 
actoss. There is an opening of 31 inches in height when the lower window is 
pushed to the top. The sill is 26 inches above the floor and the width of the sill 
is 1434 inches. Whether or not it was the intention of the deceased to close 
this window preparatory to taking the enema, we do not know. However, the 
fact remains that it was from this window that MacDonald fell. 

Hugh A. Lamb, called as a witness by the respondent, stated that he went 
to King’s Tavern with the appellant, and that he had occasion to observe him 
on the way home. He described his condition to the jury as being “The same 
as it always was.” Further, he said, that he did not smell the odor of alcohol, 
either on the way home or upon the arrival of the Medical Examiner after the 
accident. On cross-examination, he said that upon his arrival at King’s Tavern, 
“Il walked in, said, ‘How do you do? Hello Don.’ He said, ‘Hello, Hugh,’ I 
said, ‘Put on your overcoat.’ He said, ‘I have no coat with me.’ I said, ‘I 
brought your coat.’ He said, ‘I won't need it.’ ” The cross-examiner then 
asked, “Was he drunk or sober?” The witness replied, “Why, I have never 
seen the man drunk in my life.” Then the following questions were asked and 
answers given: 

Q. Did you smell any alcohol? A. I did not. 

. Did he talk coherently? A. Yes. 

. Did he walk with his normal gait? A. Yes. 

. He did not stagger? A. No. 

. Speech normal? A. Yes. 

. Did you observe anything abnormal? A. No. 

. Ahout his talk? A. No.” 

said that upon their arrival at MacDonald’s house he noticed that his 
right leg was very badly swollen down near the top of the shoe. He offered to 
remove the shoe, but MacDonald told him he could do that himself. Further, 
on the day of the accident, he tried the window. He said, “It was very hard 
to close. I do not think I even closed it. I think I tried it but it was very 
hard to close.” 

Dr. Henry Weinberg, an assistant medical examiner, called as a witness 
by the respondent, testified that he detected an odor on the body, “that smalled 
like alcohol.” 

Dr. Benjamin M. Vance, an assistant medical examiner of the city of New 
York, also called by the respondent, performed the autopsy upon the body of 
the deceased. He testified that he did not find any edema of the brain. He 
found some fluid in the leg and also arteriosclerosis. 

Dr. Lawrence Sophian, called as a witness by the appellant, testified that 
he was present at the autopsy. He stated that the cause of death was “trau- 
matic fracture of the skull with lacerations of the brain and intercranial hemor- 
thages.” There was an edema of the brain, “which I took to be connected with 
heart failure, which had been existing for some time.” He was asked’ on cross- 
examination, “You think that the heart disease which he had had for some 
time had caused edema in the brain? A. Yes. 

_ “Q. Does that deprive the man of his sanity? A. It usually gives them fits 
of irrationality and loss of muscular control, sometimes with passing con- 
vulsions—fleeting convulsions. 

“Q. Deprive a man of his sanity? A. No, not— 

“Q. Make him irrational? <A. From time to time for a few minutes.” 

We have set forth in some detail the evidence which was offered in this 
case, on the question of insanity and intoxication. We believe that it falls far 
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short of establishing that the deceased was either insane or intoxicated at the 
time he met his death. ; 

Since it is necessary to order a new trial, it might be advisable to point ‘out 
that the court properly instructed the jury upon the question of the burden of 
proof. It must be remembered that it was the contention of the appellant that 
the deceased met his death through accidental means at a time when he was 
not insane or under the influence of intoxicating drink. 

For the reasons assigned, the judgment should be reversed, and a new trial 
ordered, with costs to the appellant to abide the event. 

Judgment unanimously reversed and a new trial ordered, with costs to the 
appellant to abide the event. All concur. 


DULBERG v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court, Appellate Division, Second Department. July 8, 1937. 
297 New York Supplement 166. 


Where check, mailed to insurer within grace period for payment of premium 
on health and accident policy, was dishonored by solvent bank for lack of funds 
after ~ period had expired, and insured tendered certified check thereafter, 
policy lapsed, even though insured had not drawn check, and even if insurer was 
not diligent in presenting check for payment, since check was accepted on condition 
that it would be honored when presented, and insured by subsequent tender accepted 
fact that check did not constitute payment within grace period. 7 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

Carswell and Johnston, JJ., dissenting. 

Appeal from Trial Term, Kings County. 

Action by Dora Dulberg, individually and as administratrix of the goods, 
chattels, and credits of Joseph Dulberg, deceased, against the Equitable Life 
Assurance Society of the United States. From a judgment of the Supreme 
Court, entered in the office of the clerk of the county of Kings on the 6th day 
of February, 1937, in favor of plaintiff and against defendant, defendant appeals. 

Judgment reversed on the law, and complaint dismissed. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Davis, and Johnston, 
J. 

James D. Ewing, of New York City, for appellant. 

Arthur Levitt, of New York City, for respondent. 

Hacarty, Justice. 

This is an action to recover the principal sum of an insurance policy, alleged 
to have become due by reason of the accidental death of the insured, and indemnity 
for disability during the period between the insured’s accident and his death. 

The policy, known as an accident and health policy, was issued by the defend- 
ant to the plaintiff’s intestate on the 25th day of November, 1921, for a term of 
twelve months. The policy provided, however, that it might be renewed for 
terms of twelve months each by the payment of a specified premium in advance. 
It further — for a grace period of thirty-one days with respect to the 
payment of each premium after the first, and that if default was made in the 
payment of the agreed premium, the subsequent acceptance of a premium should 
reinstate the policy. A premium became due on the 25th day of November, 1933. 
The insured suffered an accident on the 4th day of June, 1935, as the result of 
which he died, five days later. There is no dispute as to the amount involved. 

Briefly, the claim of the defendant-appellant is that the premium which 
became due on the 25th day of November, 1933, was not paid, and that the policy 
was not subsequently reinstated. Its claim is that on Saturday, the 23d day of 
December, 1933, it received from the insured a check, which was deposited by it 
for collection on the next succeeding business day, which was Tuesday, December 
26, 1933. The check, signed by the insured’s wife, the plaintiff here, and by Anna 
Dulberg, the insured’s sister, was drawn on the Manufacturers Trust Company, 
and was put through for clearance the following day, December 27th, and was 
concededly returned, with the notation “uncollected funds.” 

Plaintiff-respondent’s proof is to the effect that the check was mailed on the 
evening of Thursday, December 21, 1933. Her claim is that a presumption arises 


that the check was received in due course on Friday, the 22d day of December, 
and that the defendant was obligated to deposit it either that day or the next 
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succeeding business day, which would have been Saturday, December 23d. If 
it had been so deposited, the proof is that the check would have cleared in the 
morning of December 26th, and thus would have arrived in time to have been 
honored. 

After the check was returned to the defendant, the defendant in turn sent 
it to the insured with a letter dated December 28, 1933, informing him of the 
return of the check, and also that, inasmuch as the grace period had expired, 
the policy had lapsed. It is conceded that on the 29th day of December, 1933, 
the insured called at the office of the defendant and tendered a certified check 
in payment of the premium. By letter dated the Sth day of January 1934, the 
company informed the insured that his application for reinstatement of the policy 
had been declined, and that the policy, therefore, “must remain as lapsed.” 

{1, 2] While the question does not seem to have been clearly presented when 
the case was here before on the plaintiff's appeal (249 App.Div. 785, 292 N.Y.S. 
232), I am of opinion that the plaintiff’s contention that the policy did not lapse 
for nonpayment, but that it must be deemed effective and binding on the defendant 
because of the delay of one day by the latter in presenting the check for payment, 
is unavailing. Therefore, I think that the question resolved by the jury in favor 
of the plaintiff, that the defendant, after receipt of the cheeck, did not act with 
reasonable diligence in placing the check in process of collection, was immaterial. 
The check was dishonored by a solvent bank solely because there were not funds 
on deposit with which to pay it. That was the fault of the drawer, and the fact 
that the check was not drawn by the insured is of no consequence. Delay in 
presentation will not discharge a drawer from liability where the latter himself is 
responsible for nonpayment, The check was accepted from the insured on the 
condition that it would be honored when presented, and, consequently, did not 
constitute payment of the premium within the period of grace. That it did not 
was accepted by the insured, as evidenced by his subsequent act in tendering a 
certified check in payment of the premium. Moreover, there is no proof that a 
tender was made for a renewal for the year in which the insured died. 

While I find no case in this state directly in point, in Moskowitz v. Deutsch, 
46 Misc. 603, 604, 92 N.Y.S. 721, the Appellate Term, First Department, held gen- 
erally, to quote from the opinion (O’Gorman, J.), that “the only way in which 
a drawer of a check can be exposed to injury by such delay is where the bank 
becomes insolvent, subsequent to the delivery of the check, and prior to its present- 
ment.” See, also, Conroy v. Warren, 3 Johns.Cas. 259, 2 Am.Dec. 156, and 
Industrial Bank of Chicago v. Bowes, 165 Ill. 70, 46 N.E. 10, 56 Am.St.Rep. 228. 

The judgment for the plaintiff, rendered upon a directed verdict after trial 
before a jury of a framed question, should be reversed on the law and the 
complaint dismissed, with costs to the appellant. 

Judgment reversed on the law, with costs, and complaint dismissed, with 
costs. 

Lazansky, P. J., and Davis, J., concur. 

Carswell and Johnston, JJ., dissent and vote to affirm. 
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FIRE 


SCHENLEY DISTILLERS CORPORATION v. UNITED STATES 
FIRE INS. CO. No. 386. 
Circuit Court of Appeals, Second Circuit. June 14, 1937. 
90 Federal Reporter (2d) 633. 
1, REPORT. 


Under a fire policy covering varying quantities of liquor, requiring monthly 
reports and, in case of default, limiting the coverage to the value shown by the 
last report, but in which the time within which reports were to be furnished after 
the close of the month was intentionally left blank, reports were not necessarily 
required for each month within the next month. 


(For other cases, see Insurance, Dec. Dig. § 162.) 
2. DELAY. 

Under a fire policy covering varying quantities of liquor, and requiring monthly 
reports, if the reports were required within a reasonable time after the end of the 
month, a delay is not shown to be unreasonable where nothing is shown about 
conditions or the work required to be done to make reports. 

(For other cases, see Insurance, Dec. Dig. § 166.) 

3. PROTEST. 

Under a policy covering varying quantities of liquor and requiring reports 
within a reasonable time after the expiration of each month, the insurer could not 
complain that delays were unreasonable where it made no protest. 

(For other cases, see Insurance, Dec. Dig. § 166.) 

4. REPORT. 

Under a fire policy covering varying quantities of liquor, requiring monthly 
reports and limiting coverage in case of default to the quantity shown by the last 
report, insurer was not prejudiced by unreasonable delay in making reports where 
the last report due before the loss would have shown no substantial change. 

(For other cases, see Insurance, Dec. Dig. § 166.) 

5. OMISSION. 

Under a fire policy covering varying quantities of liquor and requiring monthly 
reports as a basis for the determination of premiums and providing that it should be 
void if insured concealed or misrepresented any material facts and that in case of 
loss liability should not exceed that proportion of the loss which the last reported 
value bore to the actual value of the property, insured’s failure to report certain 
liquors held as bailee which it never intended to include in the policy; not being 
fraudulent, at most reduced the amount of recovery, and not being pleaded as a 
partial defense, did not prevent recovery. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Schenley Distillers Corporation against the United States Fire Insur- 
ance Company upon a policy of fire insurance. From a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Root, Clark, Buckner & Ballantine, of New York City (John M. Harlan, 
Herman T. Stichman, and Richard E. Manning, all of New York City, of counsel), 
for appellant. 

Chadbourne, Wallace, Parke & Whiteside, of New York City (George W. 
Whiteside, J. Arthur Leve, and Charles Pickett, all of New York City, of counsel), 
for appellee. 

Before Manton, L. Hand, and Augustus N. Hand, Circuit Judges. 

L. Hanp, Circuit Judge. 

This is an appeal by the defendant from a judgment entered upon a directed 
verdict in an action to recover under a policy of fire insurance for loss on certain 
liquors. The property insured belonged to the plaintiff and its subsidiaries and was 
stored in a number of warehouses in various places; the loss occurred on April 
28, 1934, in the warehouses of James E. Pepper Co., Inc., at Lexington, Kentucky. 
The policy was one of twenty-four on the same risk, the defendant’s share being for 
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five per cent; it ran from October 1, 1933, to October 1, 1934, though it was executed 
on January 17, 1934. The stock at each warehouse varied from time to time, as 
it was sold and replenished, and the policy was for a provisional sum of $950,000 
—5% of $19,000,000, which was not fixed as a maximum. There was merely a 
maximum for each of seventeen specified “locations,” with a concluding general 
limit of $1,000,000 for all other “locations.” The maximum in the case of the 
Pepper Company—and in a number of other companies—was $2,000,000 on “any 
one building,” but without limit as to the number of buildings at Lexington, 
Kentucky; in effect there was therefore no maximum. In order to make the 
premium follow the changing values, the policy contained the following clause: 
“Premium Adjustment Clause. The premium named in this policy is provisional 
only. The actual premium consideration for liability assumed hereunder shall be 
arrived at by the following method: A. It is a condition of this policy that the 
assured shall report to this company not later than ——-— days after the last 
day of each month the exact location of all property covered hereunder, the total 
value of such property in each location, and any other insurance in force at each 
of such locations on the last day of each month.” It was “a condition of this policy 
that if at the time of any loss the insured has failed to file with this company 
reports as above required, the liability of this company shall be limited to the 
location and amounts included in the last report of value filed prior to the loss.” 
The first defence—a partial one—is that the insured had violated this condition and 
became subject to this limit. The facts regarding this are as follows. The person 
who had conducted the preliminary negotiations for the plaintiff testified that he 
had told the defendant’s agent that he would not accept any date in the reporting 
clause, because the plaintiff’s business was expanding so fast that the reports could 
not keep pace with it. The defendant’s agent answered that he would “go along 
with what the other companies were doing,” and was told that with one exception 
they had agreed to leave the date blank. The policy was then signed, and while 
the defendant's agent denied this talk, he admitted that he had noticed the blank 
at the time of execution. The judge found—upon a motion for verdict by both 


sides—that the failure to fill in the blank was deliberate, and indeed so much cannot 
be disputed. 


The plaintiff was extremely dilatory in making reports; that for the month of 
October was filed on December 29th, nearly a month late; that for November, on 
January 11, 1934, eleven days late; that for December, on February 21st, twenty- 
one days late; and that for January, 1934, on May 1, 1934, two months late and after 
the fire. Meanwhile the stocks in the warehouses at Lexington had grown from 
$500,000 in October to about $700,000 in January and February; in March they were 
more than $2,200,000, and in April, about $2,600,000. The defendant argues that, 
if it is liable for anything at all, the limit is the values of the December report. 

The second defence—a total one—arising from another clause in the policy. 
The coverage was upon “goods * * * the property of the assured, or held in trust, 
or on consignment, or for which the assured may be liable in the event of loss or 
damage,” and the policy provided that it should be “void if the insured has con- 
cealed or misrepresented any material fact or circumstance concerning this insur- 
ance or the subject thereof, or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss.” From October 1, 1933, forward, the Pepper Company held 
in its warehouses for storage about $250,000 of liquors, as bailee for_others, only 
$86,000 of which was insured, and that by other underwriters. The plaintiff 
included none of these goods in its reports, and claimed nothing for their loss, 
not being liable to the bailors. The defendant’s theory is that the policy covered 
them; that corresponding premiums should have been paid upon them; and that 
the insured had therefore concealed a fact material to the risk, and been guilty of a 
fraud; either one of which avoided the policy. 

[1-4] Taking up first the partial defence, the policy, unless limited, covered all 
liquors, which were “the property of the assured * * * contained in * * * ware- 
houses * * * within the limits of the United States excluding Texas”; that lan- 
guage was general, and the limitation of $19,000,000 being only provisional, the only 
express limitation was $2,000,000 for any one warehouse which was not exceeded. 
The insurer depended for its protection upon the monthly reports; if the insured 
fell into default, the coverage was limited to the value in the last report. But if 
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he did not, the insurer accepted any increase during the interval; there was no 
limit, so long as the insured was not in default. The insurer insists first that the 
omission to fill the blank could not in any event give the insured more than thirty 
days; the reports were to be “monthly.” So they were, but they were not 
necessarily to be filed within the next month; that depended upon how long a time 
the insurer was ready to assume the risk of unknown increases in stocks; it might 
be willing to do so for more than a month; indeed, it gave ample evidence that it 
was. Next, the insurer argues that if the time was not so limited, at least it ought 
to be limited to a reasonable time. Perhaps that is true; clearly the insured had 
to file reports at some time. Even so, the insurer has not proved that the delay 
was unreasoable, considering the work to be done; we do not know anything about 
the conditions. Moreover, if we did, and if the insured, so judged, had been 
dilatory, the insurer vas bound to protest: for there was really an implied contract 
that he should, at least so long as the insured was acting in good faith. The law 
does not regard a man’s actual intent, but only what a reasonable person, placed 
him, would have intended. Here we are to assume that the insured, though actually 
delaying unreasonably, did not suppose that it was. The trouble to the insurer 
was very slight of protesting that the delay was imperilling its own interests; the 
consequence to the insured of not doing so was very grave, when the stocks were 
increasing. Most insurers would give such a warning; most insured would expect 
one; ordinarily both would understand that unless one was given the time to file 
ran on. Therefore it did run on. Finally, although legally it may be immaterial, 
the delay, even if thirty days were taken as the limit, did not prejudice the insurer. 
The last report due was for February and the stocks were substantially the same 
for February as for January. It was only in March that the great increase took 
place and the insurer would not have known of this on April 28, 1934. The partial 
defence is bad. 

[8] The total defence depends upon whether the insured fell within the scope 
of the clause which avoided the policy if it “has concealed or misrepresented any 
material fact or circumstance.” Even though we assume with the insurer that the 
words, “held in trust,” covered the bailed goods, the insured “had concealed” 
nothing material at the date from which the policy spoke—October 1, 1933. And, 
if one insists that the actual date of execution, January 17, 1934, must be taken, or 
that the warranty is promissory, the same result follows. Article 10 prescribed 
that “in case of loss the liability hereunder shall not exceed the proportion of such 
loss, which the last reported value * * * bears to the actual value of the property at 
that location at the time of such report.” True, if the insured had misrepresented 
the value of goods at any “location” fraudulently, that would have voided the 
policy, for the clause so provides, and probably it was unnecessary anyway. But 
the insurer nowhere alleged any fraud, or proved any; the insured never meant to 
recover for the bailed goods. Fraud aside, the clause was merely another limitation 
of liability. The value of the goods in December was about $700,000, and the 
bailed goods were worth about $240,000; therefore, the clause would at most have 
cut the recovery to about three-quarters of the total loss, including the bailed 
liquors themselves. It is enough that no such partial defence was pleaded, proved 
or even argued, either in the trial court or here; and it is exceedingly doubtful, 
if it could have ever been made good if it had. The clause was in substance the 
usual “co-insurance clause,” inserted in order to secure full valuation and thus to 
protect the insurer against the greater risks of partial losses. If it had appeared 
that the insured did not mean to include the bailed goods at all and that the insurer 
knew it, the clause did not apply. We know that the insured did not mean to 
include them, and we cannot say that the insurer would have been able to prove 
that it did not understand that the insured did not. Moreover, even if it had 
succeeded, at best the insured had merely mistaken the meaning of its policy: it is 
doubtful whether the clause extends to such situations. Atlantic Fruit Co. v. 
Hamilton Fire Ins. Co., 251 N.Y. 98, 104, 105, 167 N.E. 184. 

Judgment affirmed. 
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DI MARTINO v. CONTINENTAL INS. CO. OF NEW YORK. No. 34084. 
Supreme Court of Louisiana. June 21, 1937. 
175 Southern Reporter 598. 
1. INCENDIARISM. 

In action on fire policy, incendiarism is an affirmative defense, and burden 
to establish it rests upon insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

3. CONSPIRACY. 

In mortgagee’s action on fire policy, mere suspicion of conspiracy between 
mortgagee and owner to destroy premises by fire, to collect the insurance, would 
not suffice to defeat recovery, since inference or presumption must be strong 
and almost inevitable (Rev.Civ.Code, art. 2288). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

4, CONSPIRACY. 

In mortgagee’s action on fire policy, evidence not showing motive in mort- 
gagee to enter a conspiracy to destroy premises by fire in order to collect the 
insurance held not to justify denial of recbvery (Rev.Civ.Code, art. 2288). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Civil District Court, Parish of Orleans; Nat W. Bond, Judge. 

Suit by Salvatore Di Martino (also known as Sam Di Martino) against the 
Continental Insurance Company of New York. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

St. Clair Adams & Son, of New Orleans, for appellant. 

George Piazza, Henican & Carriere, and C. Ellis Henican, all of New 
Orleans, for appellee. 


Lanp, Justice. f , ad : 
The well-considered opinion of the judge of the civil district court is sup- 


ported by the evidence in the record and by the law applicable to the issues 
involved, and is adopted as a whole by this court as its opinion in this case. 

“Salvatore di Martino has brought suit against the Continental Insurance 
Company of New York for $4,000, with penalties and attorney’s fees, under a 
fire insurance policy issued in the name of John di Martino on the premises 
2732-34 Urquhart street. 

“Salvatore di Martino, a brother of John di Martino, the owner, holds a 
mortgage against the premises for $5,000, the mortgage being dated May 11, 
1927. The fire insurance policy in question was taken out on August 15, 1934, 
and transferred to Salvatore di Martino with a mortgage clause thereto attached 
(Louisiana standard form). On January 15, 1935, the premises were destroyed 
by fire. The property at the time was occupied by a tenant, Sam Segretto, at 
a rental of $25 per month, who had taken possession about two weeks before 
the fire. 

“The insurance comp-ny defends on the ground that petitioner and _ his 
brother, John di Martino, conspired together and with other persons unknown 
to defendant, for the purpose of procuring and causing the destruction of the 
aforesaid premises by fire, in order to fraudulently collect the insurance. 

“The court is satisfied that the fire was the result of incendiarism. It is 
therefore needless to discuss this line of testimony. 

“The court, however, is also equally satisfied that the insurance company 
has not established or proven a conspiracy between the plaintiff and_ his 
brother, John di Martino, or any other persons to have the property destroyed 
by fire. ; 

[1, 2] “Counsel for the insurance company stresses very strongly the fact 
that John di Martino, the owner, and Sam Segretto, the tenant, though both 
were in court under subpoena by the plaintiff, were not placed on the stand. It 
is argued that the failure to place them on the stand raises the presumption 
that their testimony would have been prejudicial to plaintiff’s contentions. 

“Counsel for defendant loses sight of the fact that incendiarism is an affirm- 
ative defense and the burden rests upon him to establish same. A conspiracy 
not having been proved, or even a presumption raised, it was not necessary 
for the plaintiff to call these witnesses to his defense. 
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{3, 4] “This, therefore, brings us to the consideration of the evidence to 
determine if the record shows by a preponderance of the evidence the existence 
of a motive in the plaintiff to destroy the premises by fire. 

“The mortgage for $5,000 was executed on May 11, 1927, and the interest 
was paid up to May, 1934. The premises were rented at fone time for $50 per 
month, but at the time of the fire the rental was only $25. The insurance of 
$4,000 was taken out by the owner on August 15, 1934. Nothing in the record 
shows that the plaintiff considered the premises overinsured, and the insurance 
company had full opportunity to investigate for itself. The fact that it con- 
tinued to carry the policy ‘for $4,000 five months after its issuance is evidence 
of the fact that it considered the premises were worth that amount. 

“The record shows that the plaintiff is a farmer, of good standing in the 
community, and worth approximately $15,000 to $20,000. 

“Counsel for the insurance company argues that, as the tenant had very 
little, if anything, of value in the premises when they were destroyed by fire, 
and as the testimony jof John di Martino’s wife shows that her husband was 
insolvent, this evidence negatives the existence of a motive in any person other 
than the plaintiff. In this argument the court cannot agree. And in all the 
cases,:except one, cited by counsel for the defendant, where the plaintiff was 
denied a recovery, the plaintiff was the owner and occupant of the premises 
destroyed. The exception is a decision by the judge of the Fourteenth judicial 
district court in the case of Officer v. American Insurance Company, 182 La. 
1054, 162 So. 771, in which this court cannot concur. 

“The best that can be said of the evidence in this case is that it creates 
merely a suspicion of guilt, which, under the case of Adams v. Liverpool & 
London & Globe Insurance Company, 5 Orleans App. 301, will not suffice to 
defeat an action for recovery under the policy. As said in that decision, not 
only must the inference or presumption by established by the evidence, but this 
inference must be strong and almost inevitable, or, in the language of the Code, 
be ‘weighty, precise and consistent.’ Rev.Civ.Code, art. 2288. 

“There will be judgment in favor of plaintiff and against the defendant in 
the sum of $4,880, as follows: $4,000 being the amount of the insurance; $480 
the 12 per cent. penalty; and $400 attorney’s fees; with legal interest from 
judicial demand on $4,000 until paid; and all costs.” 

Judgment affirmed. 

BLOCK et al. v. HOLLY. No. 5823. 
Springfield Court of Appeals. Missouri. June 16, 1937. 
Rehearing Denied July 8, 1937. 
106 Southwestern Reporter (2d) 963. 
2. AGENCY. - 

In an insurance agent’s action against one for whom he had written policies 
for the amount of premiums which he had paid to the insurance company, evidence 
held sufficient to make a question of fact for the trial court, and justify the refusal 
to sustain a demurrer to the evidence. 

(For other cases, see Insurance, Dec. Dig. § 106.) 


Appeal from Circuit Court, Dunklin County; J. V. Billings, Judge. 
“Not to be published in State Reports.” 
Action by M. F. Block and another against W. N. Holly. From a judgment 
for plaintiffs, defendant appeals. 
Affirmed. : 
, Corbett & Peal, of Caruthersville, and John T. McKay, of Kennett, for appel- 
ant. 
Langdon R. Jones, of Kennett, for respondents. 
Situ, Judge. 


This action was instituted in the circuit court of Pemiscot county on the 18th 
da of June, 1934, by the plaintiffs by filing in said court a petition in which plain- 
tiffs allege, in substance, that plaintiffs were engaged in the insurance business 
separately, and authorized to obtain fire insurance on property in Missouri, and 
to deliver policies of fire insurance, and that between the dates of June 3, 1930, 
and November 12, 1930, the defendant was operating certain cotton gins in the 
towns of Holland, Steele, and Cooter, in the state of Missouri, and being desirous 
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of procuring fire and tornado insurance thereon, defendant requested plaintiffs to 
procure and write such insurance, and that plaintiffs did, at the instance and request 
of the defendant, procure and deliver to him certain insurance policies, which 
were accepted by him, and for which he agreed to pay the premiums stipulated 
in said policies; and that by reason of the foregoing contractual relation, defendant 
became indebted to plaintiffs on open account for such policies so procured and 
delivered, in the sum of $4,564.83; and that defendant is entitled to certain credits 
upon said account, aggregating $4,792.70, leaving a balance due plaintiffs on April 
6, 1931, the sum of $772.13, as more fully appeared from the itemized account set 
forth in said petition. 

The itemized account attached to the petition shows the various polsei& issued 
and delivered to the defendant, with the various credits thereon. These credits 
are shown as cancellations of certain policies, and a cash payment of $1,000 leaving 
a balance due on April 6, 1931, of $772.13. The petition alleged that M. F.. Block 
was required to and did pay to the insurance companies, who insured the property 
of the defendant, the insurance premiums on said policies, and that defendant had 
wholly failed and refused to pay the same, either to Mrs. Grissom or to M. F. 
Block. The petition further alleges that Mrs. Grissom paid no part of such 
premiums to the insurance companies, but that M. F. Block was required to and 
did pay the said insurance companies said premiums for this defendant, and 
at the special instance and request of this defendant; that plaintiffs made demand 
on defendant for the payment of said account on April 6, 1931, and at the time, 
defendant paid $1,000, which is credited on the account; that Mrs. Alma Grissom 
joins as plaintiff herein because she has an interest in the commissions on the 
premiums of the policies of the defendant set out, and that plaintiffs are entitled 
to recover from defendant the amount $772.13, with interest thereon at the rate 
of 6 per cent. per annum from April 6, 1921; that demand for payment has been 
made, which demand of plaintiffs was and still is refused; and a prayer for judg- 
ment against defendant for $772.13, with interest thereon at 6 per cent. per annum 
from April 6, 1931, and for costs. . 

The amended answer to the petition, caption and signature omitted, is as fol- 
lows: 

“Now, on this day comes W. N. Holly, defendant in the above-styled cause, 
and for his answer to the petition of the plaintiffs herein, admits that he pur- 
chased the insurance from the plaintiffs as mentioned in their said petition, but 
denies that he is indebted to plaintiffs on account of the purchase of said insur- 
ance in any sum whatsoever, and denies each and every other allegation in plaintiffs’ 
petition contained, and having fully answered, prays to be dismissed with his costs.” 

No reply is shown, but it was agreed that the reply was a general denial of 
the new matter pleaded in the answer. 

Trial was had to the court without a jury, and judgment went for the plaintiffs 
in the sum of- $1,013.42. 

Motion for new trial was filed in due time and overruled. The appeal to 
this court was had. There were no declarations of law requested or given. 

This case is presented to us under several assignments of error, attempting 
to show ‘that the court erred in refusing to sustain the demurrer, but as we view 
it there are really only two points, for consideration. One of these stressed strongly 
by the defendant is the question of a misjoinder of parties plaintiff. The defendant 
contends that the evidence failed to show that Mrs. Alma Grissom had any interest 
whatever in the vollection of the account sued on, and that the pleadings so showed. 


[1] There was no demurrer to the petition filed in this case, and a reference 
to the amended answer, which we have quoted above, will show that the defendant 
“admits that he purchased the insurance from the plaintiffs as mentioned in their 
said petition,” so we must hold that if there were a misjoinder of parties plaintiff, 
this point was waived by the defendant by failing to demur to the petition and 
by filing his answer, in which answer the point of misjoinder of parties was not 
raised. Boggs v. Missouri-Kansas-Texas Ry. Co., 336 Mo. 528, 80 S.W.(2d) 141; 
Forck vy. Prudential Ins. Co. of America, 228 Mo.App. 316, 66 S.W.(2d) 983; 
McBride v. Mercantile-Commerce Bank & Trust Co., 330 Mo. 259, 48 S.W.(2d) 
922: section 770, R.S.Mo.1929 (Mo.St.Ann. § 770, p. 1000). 

[2] The other assignments presented all go to the alleged point that the court 
erred in refusing the defendant’s declaration of law in the nature of a demurrer 
to the evidence at the close of plaintiffs’ testimony. 
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There was only one witness used, and that was, plaintiff M. F. Block. He 
swore that he was writing insurance in Arkansas, and that Mrs. Grissom was 
writing insurance in Missouri, but that she could not, with her companies, write 
the insurance wanted by the defendant, and that an arrangement was made between 
Mrs. Grissom and M. F. Block whereby the insurance was furnished by M. F. 
Block from the companies he represented. He said this arrangement for division 
of fees with Mrs. Grissom was what was termed a brokerage arrangement. He 
testified that in 1929, through this arrangement with Mrs. Grissom, they furnished 
insurance for the defendant on several gins in Southeast Missouri, and that he, 
M. F. Block, paid the premiums to the company, and charged the same to defend- 
ant Holly, an open account, and that Holly paid that account as per contract between 
the defendant and these plaintiffs. He also said the same or a similar arrangement 
was made for the 1930 insurance. That the premiums for insurance for that year 
amounted to $4,564.83. He said the several policies were written at the instance 
and request of the defendant. That some of the policies were canceled by the 
companies and the defendant’s account for these premiums were credited for such 
items occasioned by cancellation, and that the defendant paid cash on_ this 
account, leaving the balance of $772.13. This balance was not paid. He testified 
that these premiums were paid by him under their arrangement or agreement with 
the defendant, and that the charges were carried: then on an open account against 
the defendant. He said several times while on the stand that the defendant had 
agreed to pay these premiums, which were carried by the agent as an open account 
against the defendant. As an instance of such testimony, we find as he was being 
cross-examined by defendant’s attorney, the following: 

“Mr. Corbett: Did Mr. Holly agree to pay you any commission or compensa- 
tion to secure this insurance for him? A. He agreed to pay these premiums. 

“Q. And agreed to pay the company? A. No, he agreed to pay me. 

“QO. When? A. When they were due.” 

We deem is unnecessary to set out at length the testimony of this witness. 
He testified at length as to the agreement that existed between the plaintiffs and 
the defendant with reference to how this insurance was handled, and that it was 
not paid by the defendant as he had agreed to pay. This testimony was sufficient 
to make it a question of fact for the trial court, and it is our conclusion that the 
court did not err in refusing to sustain the demurrer to the evidence. 

[3, 4] Plaintiffs ask this court to add 10 per cent. to the amount of the 
judgment under the provisions of section 1064, R.S. 1929 (Mo.St.Ann. § 1064, p. 
1366). We think we should not say that the appeal in this case was frivolous 
to such an extent that the penalty should be attached. We do not want to appear 
in the light of saying when a litigant may be deprived of the right of appeal, if 
there are any reasonable grounds for the litigant to think he has such a right. In 
connection with this point under plaintiffs’ brief, I think we should call attention 
to the fact that the attorney in citing the section of the statute for such penalty 
concludes by saying “and cases cited thereunder.” We note in this brief there 
are eight different sections of the statute cited under the various points, and in 
each instance the sections are followed by the words “and cases cited thereunder.” 
In looking under these various sections, we find at least 150 cases cited. We feel 
that such a citation of authorities is not just fair to this court, for we should not 
be expected to brief a case for either side. It is not fair to the litigant, because 
out of so many citations the writer of an opinion might overlook the most important 
case, and the one decisive of the very point at issue. We feel that the attorney 
for the litigant should pick out the cases most directly in point. He should do 
this for the benefit of his client as well as for the benefit of the court. 

The judgment in this case should he affirmed. It is so ordered. 


Allen, P. J., and Fulbright, J., concur. 


PROCACCI v. UNITED STATES FIRE INS. CO. No. 26. 
Court of Errors and Appeals of New Jersey. July 7, 1937. 
193 Atlantic Reporter 180. 
1. OCCUPANCY. 
A fire policy insuring a building “while occupied as a store and dwelling” 
was avoided if building was occupied and used for another purpose at time of 
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fire, or was not devoted to stipulated use at such time, and such misuse or nion- 
use constituted a breach of warranty. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

2. KNOWLEDGE OF INSURED. , ; ’ 

To defeat action on fire policy insuring a building “while occupied as a store 
and dwelling,” on ground that insured’s tenant operated a still in the building, 
insurer must prove that insured had control or knowledge of increased hazard, 
or should have known of it had he exercised ordinary care and diligence. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

3. KNOWLEDGE OF INSURED. 

A fire policy insuring a building “while occupied as a store or dwelling” was 
not invalidated by increase in hazard due to tenant’s operation of still, in 
absence of evidence that insured knew or should have known that hazard had 
been increased by operation of still. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

4. STORAGE. 

The use of building to store bananas was breach of warranty that building 
would be occupied as a store and dwelling, invalidating fire policy. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

5. WARRANTY. 

An “express warranty” is a stipulation inserted on face of policy, or clearly 
embodied therein as a part thereof by proper words of reference, whereby 
insured expressly agrees that certain facts are or shall be true, or that certain 
acts have been or shall be done, and upon the literal truth or exact fulfillment 
of which depends the validity of policy. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

6. AFFIRMATIVE WARRANTY. 

An “affirmative warranty” asserts existing fact or condition, and appears on 
face of policy or is attached thereto and made a part thereof. 

(For other cases, see Insurance, Dec. Dig. § 264[1].) 

7. PROMISSORY WARRANTY. ; 

“Promissory or executory warranties” arise where insured undertakes to 
perform some executory stipulation, as that certain acts will be done, or that 
certain facts will continue to exist. 

(For other cases, see Insurance, Dec. Dig. § 304.) 

8. WARRANTY. 

“Warranties” are integral parts of policy, or are expressly made part thereof 
by reference, and relate to risk, and are intended to form part of policy, and 
must be literally true and strictly fulfilled or policy is void; whereas “repre- 
sentations” are statements preceding the policy, need only be substantially true, 
and will not invalidate the policy except for fraud. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

9. OCCUPANCY. 

A statement in fire policy that property shall be insured while occupied as 
a store and dwelling place is a “warranty” that building shall be so occupied, 
and a violation of such warranty, existing at time of loss, will invalidate the 
policy. 

(For other’ cases, see Insurance, Dec. Dig. § 319[1].) 

12. OCCUPANCY. 

The provision in New Jersey standard form fire policy “while occupied as 
a store and dwelling” is definite, precise, and unambiguous, and contemplates use 
and occupancy of building for purposes stated. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

13. CONSTRUCTION. 

Clear and unambiguous policies should be considered in their plain and 
ordinary sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from Supreme Court. 
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Suit by Maria C. Procacci against the United States Fire Insurance Com- 
pany. From a judgment for the defendant the plaintiff appeals. 

Affirmed. 

N. Thomas Smaldore, of Camden (Samuel P. Orlando, iof Camden, of coun- 
sel), for appellant 

Arthur T. Vanderbilt, of Newark (G. Dixon Speakman, of Newark, on the 
brief), for respondent. 

Brocan, Chief Justice. 

The trial court directed a verdict in favor of the defendant and the plaintiff 
appeals from the judgment entered thereon. The suit was brought upon a pol- 
icy of insurance for $4,000, insuring the plaintiff against loss of or damage to 
her property by fire. The contract insured a frame building owned by plaintiff 
“while occupied as a store and dwelling.” The policy was issued on October 
10, 1934. On August 25, 1935, the fire occurred and the plaintiff alleges she 
suffered a loss amounting to about $2,900. 

The motion for directed verdict, which the trial court granted, was 
advanced on the ground that the plaintiff had violated a warranty of the policy, 
namely, that the insured premises would be occupied as “a store and dwelling,” 
and on the further ground that a still had been installed in the premises. The 
court, granting the motion, said there had been “a violation of the warranty on 
the part of the insured as to the use of the building other than a store and 
dwelling, namely, by the use of the premises for the operation of a still for 
some period after the policy became effective.” 

{1] If, therefore, the premises were occupied and used for a purpose alien 
to the promised use, at the time of the fire, or there was a failure at that time 
to devote the premises to the uses stipulated in the agreement, (e. g., by non- 
user when specific user was particularized) and this misused or nonuser con- 
stituted a breach of warranty, then the contract is avoided. The question then 
turns upon the meaning of the term “warranty” in the policy of insurance. 

[2] The proofs in the case disclose that on April 1, 1935, the plaintiff leased 
the insured premises to a tenant who installed and operated a still therein. 
About twelve days later the police authorities discovered the still, dismantled 
and removed it, and arrested the tenant. Four months after that event the fire 
occurred. It was not proved, nor is it argued by the respondent, that the owner 
ot the premises had any knowledge that the hazard had been increased by the 
introduction and operation of a still in the premises. To defeat the policy on 
this score, even assuming the breach caused by installing the still was effective 
after it was dismantled, it would have been necessary to prove that the insured 
had control or knowledge of the increased hazard, lor that the circumstances 
were such that by the exercise of ordinary care and diligence, knowledge on the 
part of the insured would result. Krieg v. Phoenix Ins. Co., 116 N.J.Law, 467, 
474, 185 A. 21; Sec. 253, Richards on the Law of Insurance (4th Ed.) 403; 26 
C.J. 221, § 268; Patriotic Ins. Co. v. Franciscus (C.C.A.) 55 F.(2d) 844, 847, and 
cases cited therein: Knight v. Boston Ins. Co., 113 N.J.Law, 132 172 A. 594. 

[3] We take it, therefore, that the policy was not invalidated in any event 
by the increase in hazard, due to the operation of a still, when the record is 
innocent of proof that the owner had knowledge of this condition that increased 
the hazard, or, by the exercise of ordinary care and diligence, was chargeable 
with such knowledge. Krieg v. Phoenix Ins. Co., supra. As to whether in such 
case the diversion from stated use would avoid the policy or merely suspend its 
operation while the diversion continued, the cases are not in accord and we need 
not decide that point. ’ 

[4] We turn now to the use to which the premises were devoted at the time 
of the fire. It appears that the husband of the plaintiff was in the fruit busi- 
ness. Occasionally he sold at retail, but he was engaged chiefly in the wholesale 
trade. For some months prior to the fire he used the premises to store bananas 
During this interval, the premises were not used for dwelling purposes. Was 
this such breach of warranty as to defeat the contract? We think it was. 

[5-7] Warranties may be express or implied and affirmative or promissory. 
“An express warranty is a particular written statement or stipulation inserted 
on the face of the policy itself, or clearly embodied therein as a part thereof 
by proper words of reference, whereby the insured expressly agrees that certain 
facts are, or shall be, true, or that certain acts have been, or shall be done, and 
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upon the literal truth or exact fulfilment of which the validity of the contract 
of insurance depends, it being permissible that the warranty relate to past, pres- 
ent or future, or each, or all.” 4 Couch on Insurance, § 858, p. 2821. Implied 
warranties are of a kind that infrequently arise save in maritime insurance and 
do not concern us here. “An affirmative warranty is one which asserts the 
existing fact or condition, and appears on the face of the policy, or is attached 
thereto and made a part thereof.” Couch, etc. Id. See, also, 14 R.C.L., Insur- 
ance, § 206. In this class of warranty the insured stipulates the truth of cer- 
tain facts. Promissory or executory warranties arise where the insured under- 
takes to perform some executory stipulation; as that certain acts shall or will 
be done, or that certain facts shall or will continue to exist. 

[8] Warranties are readily distinguished from representations. The former 
are actually integral parts of the contract or are expressly made part thereof 
by reference. They relate to the risk and it must appear that they are intended 
to form part of the contract. They must be literally true and strictly fulfilled 
or the policy is void. Representations are statements that precede the contract, 
are not part of it, need only be substantially true, and, as a rule, will not 
invalidate the insurance contract except for fraud. 14 R.C.L., Id. § 297; 4 
Couch, Id. § 808; Dewees vy. Manhattan Ins. Co., 35 N.J.Law, 366. 

In the DeWees Case, supra, the insurance company agreed to insure a 
building occupied as a country store. The court held this statement in the 
policy was a warranty on the part of the insured. 

In Sonneborn vy. Manufacturers’ Ins. Co., 44 N.J.Law, 220, 221, 43 Am.Rep. 
365, the policy of insurance provided that the premises, which were burned, 
were not to be left unoccupied. They were unoccupied at the time of the fire 
and the court held this to be a breach of warranty. Compare American Life 
Ins. Co. v. Day, 39 N.J.Law, 89, 23 Am.Rep. 198, which points out the distinction 
between representations and warranties. 

In Franklin Fire Ins. Co. v. Martin, 40 N.J.Law, 568, 29 Am.Rep. 271, it was 
held that the description in a policy of the property insured, as a building 
“occupied as a dwelling and boarding-house,” defines the character of risk 
assumed and is a warranty that the property, at the time of the insurance, was 
occupied for that purpose. It was not wholly so occupied at the time of the 
fire. 40 N.J.Law, 568, at page 572, 29 Am.Rep. 271. In Dougherty v. Greenwich 
Ins. Co., 64 N.J.Law, 716, 42 A. 485, 486, 46 A. 1099, it was held that the descrip- 
tion contained in a policy of insurance, “frame dwelling house,” excluded any 
other use of the building than as a dwelling; that the words constituted a war- 
ranty against such other use and the falsity of that warranty, up to the time of 
the fire, voided the contract. See, also, Dimick v. Metropolitan Life Ins. Co., 
67 N.J.Law, 367, 372, 51 A. 692; Kupfersmith v. Delaware Ins. Co., 8 N.J.Law, 
271, 86 A. 399, 45 L.R.A.(N.S.) 847, Ann.Cas.1914C, 1172; Del Guidici v. Importers 
Ins. Co., 98 N.J.Law, 435, 120 A. 5; Neilson v. American Mutual Ins. Co. of 
Boston, 111 N.J.Law, 345, 168 A. 436; Krieg v. Phoenix Ins. Co., supra. 

[9] We conclude, therefore, that it is settled beyond dispute in this state 
that a statement in the contract of insurance that the property shall be insured 
while occupied as a store and dwelling amounts to a warranty that it shall be 
so occupied and that a violation thereof, existing at the time of the loss, is a 
breach of contract which voids the instrument. 

{10, 11] Almost the entire burden of the appellant’s argument is directed 
at the proposition that the presence and operation of a still in the insured 
premises four months prior to the fire will not vitiate the policy, especially 
since that situation was undonnected with the cause of the fire, and the appel- 
lant argues that that was the ground upon which the court directed the verdict. 
We do not conceive that this accurately states the entire ground upon which 
the trial court directed the verdict, and deem it unnecessary to decide whether 
that ground would suffice to support the direction; for a judgment will be sus- 
tained “although the reasons given by the court below are incomplete, or even 
erroneous, if in fact the direction was proper upon other grounds appearing 
in the case.” Beach v. Palisade Realty & Amusement Co. et al., 8 N.J.Law, 
238, 90 A. 1118, 1119; McCrory Stores Corporation v. Braunstein, 99 N.J.Law, 
Si A. 814; Somers Lumber Co. v. Kaufman et al., 102 N.J.Law, 601, 


[12, 13] In the case before us, the policy being of the New Jersey standard 
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form, the provision, “while occupied as a store and dwelling,” is definite, precise, 
and unambiguous and contemplates use and occupancy of the building for the 
purposes stated. Connecticut Fire Ins. Co. y. Buchanan (C.C.A.) 141 F. 877, 
881, 4 L.R.A.(N.S.) 758; Home Ins. Co. v. Currie et al. (C.C.A.) 54 F.(2d) 203. 
In these cases, similar statements in the policies as to the use to which the 
premises insured would be put were held tio be continuing warranties. They 
also point out that contracts of insurance, if they are clear and unambiguous, 
are to be taken and considered in their plain and ordinary sense, which rule is 
in accord with our own. Precipio v. Insurance Co. of Pa., 103 N.J.Law, 589, 137 
A. 549; Vozne v. Springfield Fire, etc., Ins. Co., 115 N.J. Law, 449, 451, 180 A. 
852; Krieg v. Phoenix Ins. Co., supra. 

[14] The only other contention made by the appellant is that the defendant 
was not entitled to a judgment because it failed to return, or tender a return 
of, the unearned portion of the premium on the policy in question. As to this, 
it is sufficient to say that the point is not now available to the appellant to bring 
about a reversal, even if the point were meritorious. We express no opinion 
whatever on whether it has merit. The question was not raised in the court 
below. Only an objection which was laid before the trial court will be con- 
sidered by an appellate court in review of the trial court’s judgment. This was 
not raised. State v. Barris, 78 N.J.Law, 14, 73 A. 248; McCloud v. Illinois 
Surety Co., 83 N.J.Law, 572, 83 A. 908. 

The judgment under review will be affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Parker, Lloyd, 
Case, Bodine, Donges, Heher, and Perskie, and Judges Hetfield, Dear, Wells, 
Wolfskeil, Rafferty, and Cole—15. 

For reversal: None. 


TANNENBAUM v. CONNECTICUT FIRE INS. CO. 
SAME v. ALLEMANNIA FIRE INS. CO. 
SAME v. AMERICAN ALLIANCE INS. CO. 
Superior Court of Pennsylvania. July 15, 1937. 


193 Atlantic Reporter 305. 
2. HOSTILE FIRE. 


Evidence which did not support an inference or finding that there was a 
preceding hostile fire burning in the insured building before the explosion occurred 
held insufficient to authorize recovery on fire policy under which insurer was not 
liable for loss by explosion unless fire ensued. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. EXPLOSION. 

Under fire policy by which insurer was not liable for loss by explosion unless 
fire ensued, insured, to recover for loss due to gas explosion and fire, was required 
to prove that fire preceded the explosion and ignited the gas. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
4. HOSTILE FIRE. 


A “hostile fire,” as respects right to recover under fire policy which relieves 
insurer of liability for loss by explosion unless fire ensued, is one that, if it had 
pursued its natural course, would have resulted in a total or partial destruction of 
the insured property. 


(For other cases, sce Insurance, Dec. Dig. § 421.) 
5. EXPLOSION. 


Evidence that flash of explosion was not itself a preceding cause of the fire 
and that burning of gas which was the flash was an integral part of the explosi 
although actually but not perceptibly ignition and combustion must have preced 
the explosive result, did not authorize recovery under fire policy which relieved 
insurer of liability for loss by explosion unless fire ensued. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. PROXIMATE CAUSE. 

The risk insured against must be proximate cause of loss for insured to recover 
on fire policy, notwithstanding that peril outside policy may have remotely or 
incidentally contributed to loss. 


(For other cases, see Insurance, Dec. Dig. § 421.) 
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7. FRIENDLY FIRE. 

A friendly fire in a stove was not risk insured against under policy insuring 
against all direct loss and damage by fire, and hence such fire was not proximate 
cause of loss resulting from explosion of escaping gas which was ignited by such 
fire. 

(For other cases, see Insurance, Dec. Dig. § 421.) 

8. EXPLOSION. 

The effects of explosion, no fire ensuing, caused by explosive substance coming 
in contact with friendly or innocent fire, are attributed to explosion as proximate 
cause, and not to fire, as respects insurer’s liability under policy relieving insurer 
of liability for loss by explosion unless fire ensues. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeals Nos. 73-75, April term, 1937, from judgments of Court of Common 
Pleas, Allegheny County, Nos. 276, 277, and 279, January term, 1933; Wm. H. 
McNaugher, Judge. 

Assumpsit by Jacob Tannenbaum against the Connecticut Fire Insurance Com- 
pany, against the Allemannia Fire Insurance Company, and against the American 
Alliance Insurance Company for proceeds of fire policies. Verdict for plaintiff 
for $2,000. From judgments for defendants non obstante veredicto, the plaintiff 
appeals. . 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James and Rhodes, JJ. 

Harry Shapera, Howard Zacharias, and Samuel Wagner, all of Pittsburgh, 
for appellant. 

D. C. Jennings, of Pittsburgh, for appellees. 

RuHopEs, Judge. 

Plaintiff instituted actions in assumpsit against defendants on three policies 
of fire insurance. The three cases were tried together and resulted in a verdict 
totaling $2,000, with interest, apportioned between the respective defendants. 

Plaintiff’s statements of claim averred that a fire occurred on plaintiff’s prem- 
ises on October 12, 1931, causing a loss to plaintiff in the sum of $3,500. The 
affidavits of defense filed by defendants set up two defenses: (1) That the loss 
was caused by explosion and not by fire; and (2) that there was no waiver of 
filing of proofs of loss. 

At the conclusion .of the trial, the trial judge submitted to the jury three 
questions which, with the answers, were as follows: Question 1: Was there a hos- 
tile fire preceding the explosion? Answer: Yes. If so, how much damage due 
thereto? Answer: $900. Question 2: What damage was due to explosion without 
fire? Answer: $1,100. Question 3: Was there fire following the explosion? 
Answer: No. 


The policies upon which the claim was based were issued by the defendants, 
whereby plaintiff was insured “against all direct loss and damage by fire” to his 
building at No. 131 South Negley avenue, Pittsburgh, Pa., in the aggregate amount 
of $26,000. Defendants having filed motions for judgment n. o. v., judgments 
notwithstanding the verdict were entered for the defendants, from which plaintiff 
has appealed. 

The policies contain the following provision: “Unless otherwise provided by 

agreement in writing added hereto, this company shall not be liable for loss or 
damage occurring * * * (g) by explosion or lightning, unless fire ensue, and in 
that event for loss or damage by fire only.” With the exception of the amount 
of the respective policies, the three cases were identical. 
f Appellant in his brief has well stated the crucial question before us as follows: 
‘It is conceded by the appellees * * * that if the fire preceded the explosion, the 
loss was one that was covered by the policies. This case, then, resolves itself 
entirely upon the sole question of whether or not there is any competent evidence 
to support the finding of the jury that the fire preceded the explosion.” 


Appellant’s apartment building consisted of nine apartments; three on each 
floor. On October 12, 1931, about ten minutes before noon, Mrs. Reedy went 
into a vacant apartment on the first floor which she had just rented. She was 
accompanied by a Mr. Lemmon, a tenant of an adjoining apartment on the same 
floor. Each apartment had four rooms and a bath. The Reedy and the Lemmon 
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apartments were opposite each other; and on this particular occasion Mrs. Reedy 
left her two school children in the Lemmon apartment, the doors of which were 
left open as they entered the Reedy apartment. There was a gas fire burning in 
a stove in the Lemmon apartment. After Mrs. Reedy and Mr. Lemmon had been 
in the Reedy apartment a few minutes, they entered the kitchen of that apartment, 
where they detected the odor of gas. Immediately thereafter an explosion occurred 
in which Mrs. Reedy was seriously burned by the flash of the explosion, and Mr. 
Lemmon fatally. The clothing of the Reedy children in the Lemmon apartment 
was scorched, and one child was slightly burned by the flash. The testimony was 
somewhat conflicting as to the extent of the resulting damage to the walls, plaster, 
wallpaper, woodwork, etc., of appellant’s building. 

Mrs. Reedy was the only eyewitness of the occurrence to testify; and appel- 
lant contends that her testimony is clear enough to show that there was a fire 
which preceded the explosion, and that there was such a fire is substantiated by 
the testimony of Dr. H. C. Bashioum, an expert. 

We are of the opinion that the testimony of neither of these witnesses affords, 
as appellant contends, any basis for a finding that the gas explosion was preceded 
by a hostile fire. The pertinent portions of Mrs. Reedy’s testimony are the fol- 
lowing: 

“Q. And then you went in the apartment No. 3 with Mr. Lemmon? A. Yes. 
and we went in the kitchen and why, we smelled gas and I said to Mr. Lemmon, 
‘We better get out of here,’ and I said I smelled gas and to notify the gas company 
and I laid my purse on the sink just as I went in, and just as I went to pick my 
purse to go out of the building, there was a flash of fire and it seemed to fill 
the whole place, but I didn’t know what did happen. The doors and the windows 
all were broken and you could hear glass flying, and I went out of the apartment 
then and the door fell down just as I went out and I went over and got my children 
* * * and went out on the street. * * * 

“Q. That flash of fire that seemed to fill the whole apartment, can you describe 
that a little more minutely? A. Well, it happened so quick, just like the whole 
place was filled with fire. It just lasted a short time. 

“Q. Well, how long would you say the fire lasted before the explosion took 
place? A. Oh, not very long. 

“Q. Could you give us any time, any idea about the time? A. It seemed to 
last a second. * * * 

“Q. And then came the explosion? A. Yes. * * * 

“©. This flash = say just lasted a very short time? A. Yes. 

“CQ. And was the noise of the—or the noise of breaking of glass and so on, 
that accompanied it; that is, started immediately at the time? A. Yes. 

“Q. In other words, there was an explosion there when this occurred? A. 
Yes, there was. * * * 

“Q. You stated that you heard the glass breaking as you came out of the 
apartment building? A. Yes. : 

“QO. Then it didn’t occur at the moment you were standing against the sink? 
A. Everything happened so quick, the minute the place was filled with that sheet 
of flame, you know, that flash happened that minute. * * * 

“Q. Now, when the place was filled with fire, how long did you say after 
that, after you noticed that, did the explosion occur? A. Well, it seemed to all 
happen at the same time.” 


Dr. Bashioum, in answer to a hypothetical question which included the fact 
that there were open fires burning in the Lemmon apartment, and that the doors 
were open in both apartments, testified : 

‘There was a combustible and explosive mixture of gas and air in the room 
or apartment in which the parties named in the question entered. This combustible 
mixture was, in my opinion, ignited by the burning gas in the other apartment, 
and as a result of this ignition the mixture of gas and air in the apartment burned 
very rapidly, in fact almost instantaneously with the liberation of a large quantity 
of heat, which heat raised the temperature of the gases resulting from the composi- 
tion of the combustible gas and any unused air in the room to a higher-temperature 
and consequently to a high pressure, which pressure was determined by the resist- 
ance of the retaining or confining walls, including the windows as walls. As a 
result of this high pressure the windows were broken and the walls broken or 
distorted. * * * 
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“Q. I believe you said, professor, that this whole process of the ignition of the 
gas, the burning of the gas and the explosion and forcing out of the walls and 
container that are not strong enough to hold it, is what is knonw as an explosion? 
A. We substitute explosion with violent bursting. 

“Q. That's true in the ordinary and popular sense, and in the scientific sense? 
A. I am using the term in the popular sense. * * * 

“Q. But it is all part of the same operation, you said before? A. Yes, it is 
part of the same operation if this combustion takes place in a confined space, and 
suddenly. * * * ‘ 

“Q. How much time would elapse between the burning and the building up 
ot this pressure creating an explosion? A. The time of course is measurable by 
delicate physical instruments, but the time is not measurable by mere observation, 
particularly if one were present in this room when that happened; he wouldn’t 
know which happened first, providing he was still alive; that is, the explosion; 
that is, the noise he heard, whether it happened first or whether he was sur- 
rounded by the flame before he heard the noise. Nobody would be reliable to 
make such statement for the simple reason that they would be very much 
confused and the interval of time would be too small.” 

Dr. Bashioum further testified that tht temperature created by the flash of the 
explosion approximated 2,500 degrees Fahrenheit, and that, if the flash came into 
contact with woodwork and paper on the walls, it would char and scorch them 
even if there was no ignition. 

[1-5] The testimony, viewed in a light most favorable to appellant, does not 
support any inference or finding that there was a preceding hostile fire burning 
in the insured building before the explosion occurred. For appellant to recover, 
such a fire must have preceded the explosion and ignited the gas. A hostile fire 
is one that, if it had pursued its natural course, would have resulted in a total or 
partial destruction of the insured property. New Hampshire Fire Ins. Co. v. 
Rupard et al., 187 Ky. 671, 220 S.W. 538. The flash of the explosion in the instant 
case was not itself a preceding hostile fire. The burning of the gas, which was 
the flash, was in the ordinary sense an integral part of the explosion, although 
actually but not perceptibly ignition and combustion must have preceded the 
explosive result. 

“An explosion produced by ignition, according to common understanding, may 
be accurately enough described for practical purposes as a sudden and rapid 
combustion, causing a violent expansation of the air, and producing a report more 
or less loud, according to the resistance offered. That it greatly varies in its 
degrees of violence and the effects produced are facts fully within the knowledge 
of all. The term as used in policies of insurance must be supposed to have been 
used in its ordinary and popular meaning. Transatlantic Fire Ins. Co. of Hamburg 
v. Dorsey, 56 Md. 70, 81, 40 Am.Rep. 403.” 3 Words and Phrases, First Series, 
p. 2598. 

“The scientist may demonstrate, in a case where gunpowder is destroyed by 
fire, or in any case where the explosion is caused by or accompanies combustion, 
that ignition and combustion precede the explosion; but the common mind has 
no conception of such combustion, as a fact independent of the explosion, where 
they concur [occur] in such rapid succession that no appreciable space of time 
intervenes. The terms of this policy must be taken in their ordinary sense.” 
United Life, Fire & Marine Ins. Co. v. Foote et al., 22 Ohio St. 340, 10 Am.Rep. 
735. See, also, Mitchell v. Potomac Insurance Co. of Georgetown, D. C., 183 U.S. 
42, 22 S.Ct. 22, 46 L.Ed. 74. 

[6] It must appear that the risk insured against was the proximate cause of 
the loss in order for appellant to recover, although a peril outside the policies 
may have remotely or incidentally contributed thereto. Trexler Lumber Co. v. 
Allemannia Fire Ins. Co., 289 Pt. 13, 18, 136 A. 856. In the instant case the risk 
insured against was “all direct loss and damage by fire.” 


[7, 8] The friendly or innocent fire in the Lemmon apartment, although the 
cause Of the ignition of the escaping gas in the Reedy apartment was not in itself 
a risk insured against, and it was not the proximate cause of appellant’s loss. 

hen an explosion is caused by an explosive substance coming in contact with 
a friendly or innnocent fire, as in the instant case, the effects of the explosion, no 
fire ensuing, are attributed to the explosion as the proximate cause, and not to 
the fire. See New Hampshire Fire Ins. Co. v. Rupard et al., supra. See, also, 





1510 The Insurance Law Journal, Vol. 89 [ Nov., 1937 


Phoenix Ins. Co. v. Greer, 61 Ark. 509, 33 S.W. 840; Transatlantic Fire Ins. Co. 
v. Dorsey, 56 Md. 70, 40 Am.Rep. 403; Heuer v. Northwestern National Ins. Co., 
144 Ill, 393, 33 N.E. 411, 19 L.R.A. 594; Briggs v. North American Mercantile Ins, 
Co., 53 N.Y. 446. 

Appellant cites Apfelbaum & Neff v. Insurance Company of North America, 
90 Pa.Super. 335. In that case, in an opinion by Judge Trexler, this court held 
that there was sufficient evidence to enable the jury to make the distinction as 
to whether the explosion occurred independently of the fire, or whether the fire 
preceded it and caused it, and that the jury could legitimately draw the inference 
from the testimony that the fire preceded the explosion. There was the testimony 
of two witnesses as to the presence of smoke in the building some time prior to 
the explosion; there was an absence of any evidence showing that the heater, a 
“friendly” fire, could have caused the fire; and there were pieces of wood 3 by 
4 inches, burned through, scattered about by the explosion. There is no analogous 
testimony found in the case at bar. Appellant gave no evidence of smoke before 
the explosion, nevertheless the evidence must warrant a legitimate inference that 
prior to the explosion there was a preceding hostile fire on the premises of 
appellant. Although, as said by Judge Trexler in the Apfelbaum Case, it is not 
required that the testimony should demonstrate that there was a fire preceding 
the explosion, nevertheless the evidence must warrant a legitimate inference that 
such preceding hostile fire did exist. Other questions raised by appellees, in view 
of our conclusion, need not be considered. 

Assignments of error are overruled. 

Judgments are affirmed. 


LELAND et al. v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
Superior Court of Pennsylvania. July 15, 1937. 
193 Atlantic Reporter 475. 
1. PARTIES. 

Where all of the assured had appeared as plaintiffs in action on fire policy, it 
was of no concern to insurer how anv sum that might be recovered was to be 
divided among them. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Appeal No. 141, April term, 1937, from order of Court of Common Pleas, Erie 
County, No. 183, May term, 1934: Miles B. Kitts, Judge. 

Action on a fire insurance policy by F. C. Leland against the Firemen’s Insur- 
ance Company of Newark, New Jersey, wherein plaintiff sought to amend his 
action by adding as plaintiffs Jiovann (John) and Elizabeth Saraceno. From an 
order discharging a rule granted on plaintiffs’ motion to take off a compulsory 
nonsuit, plaintiffs appeal. 

Order reversed, judgment of nonsuit taken off, and a new trial awarded. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

__ Henry A. MacDonald, of Erie, Walter H. Scott, of Corry, and Gunnison, Fish, 
Gifford & Chapin, of Erie, for appellants. 
John B. Brooks, Alban W. Curtze, and I. J. Silin, all of Erie, for appellee. 


Keuwer, President Judge. 

_ The question raised by this appeal is whether the plaintiff was entitled to amend 
his action against the defendant insurance company by adding as plaintiffs two 
additional persons jointly insured with him in the policy sued upon, after the time 
within which a new action could be brought on the policy. The court, at first, 
allowed the amendment, but on the trial ruled that it had been applied for too 
late. As the action would not lie in the name of the plaintiff alone, a compulsory 
nonsuit was entered, which the court subsequently refused to take off. Plaintiff 
appealed. We are of opinion that the court’s action in allowing the amendment 
was, in the circumstances here present, proper, and that the nonsuit was improv- 
idently entered and should have been taken off. 

On July 21, 1930, the defendant issued its policy insuring the appellant 2. 
Leland and Jiovann (John) and Elizabeth Saraceno against loss or damage by fire 
to property No. 527 West Washington street, Corry, Pa. ($2,000) and garage 
on the premises ($200), for three years from that date. Below the names of the 
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insured appeared the following: “A contract of sale has been issued from F. C. 
Leland to J. & E. Saraceno.” Elizabeth Saraceno is John Saraceno’s wife. 

The contract of sale was in writing and was dated October 28, 1929. By. its 
terms Leland agreed to sell and convey the above-mentioned premises to John 
Saraceno and Elizabeth Saraceno for $1,800, payable $300 on the signing of the 
agreement and $25 on the 10th day of November, 1929, and $25 on the 10th day 
of each and every month thereafter until $1,800 had been paid; together with 
interest at 6 per cent. payable semiannually. Upon payment of said sum and 
interest, Leland was to execute and deliver a general warranty deed conveying the 
said premises in fee simple to the Saracenos. The agreement further provided that 
the Saracenos were to go into immediate possession of the property and were to pay 
the taxes and keep the buildings insured in the sum of $1,500 payable to Leland, 
“as his interest may appear.” It further provided that in case of default of pay- 
ment of any sum of principal, interest, taxes, or premiums of insurance for the 
space of thirty days, after the same became due and payable, the whole of the 
said principal sum should, at Leland’s option, become forthwith due and payable, 
and authorized confession of judgment for the whole principal sum and any 
interest remaining unpaid; or Leland was authorized, at his option, to bring an 
action of ejectment, and authority to confess judgment in such action of ejectment 
was expressly given by the Saracenos. It was further agreed that in the event 
of any default by the purchasers, all moneys theretofore paid on the agreement 
should become the absolute property of the seller. 

The Saracenos entered into possession of the premises on October 28, 1929, and 
remained in continuous possession up until March 20, 1933, when the dwelling was 
partially destroyed and greatly damaged by fire. 

The Saracenos had made payments called for under the agreement up to 
October, 1931, of $800, but had defaulted thereafter, and, Leland claimed, had 
forfeited all their rights in the property. 

Notice of the fire was promptly received by the insurance company, for on 
March 29, 1933, it gave Leland written notice of the cancellation of the policy, with 
the notation: “The above notice will not affect liability, if any, for loss and damage 
alleged to have occurred on March 20, 1933.” 


The insurance company denied liability under the policy on the ground that the 
fire had occurred by the fraudulent act or connivance of John Saraceno, one of the 
assured. 

{1] Leland brought an action on the policy against the insurance company on 
March 1, 1934, within a year after the fire. On May 4, 1934, he filed his statement, 
by which he claimed to recover upon the policy the sum of $811, the amount of the 
loss or damage to the buildings caused by the fire. A copy of the policy was 
annexed to the statement as Exhibit A, and made a part thereof. On May 15, 
1934, the defendant filed a statutory demurrer, setting up, inter alia, that “the 
policy attached as Exhibit A and made a part of the Statement shows the Insured to 
be F. C. Leland and Jiovann (John) and Elizabeth Saraceno, but the statement of 
claim does not show why John and Elizabeth Saraceno are not made parties plain- 
tiff.” On November 15, 1934, the plaintiff presented his petition asking that 
Jiovann (John) and Elizabeth Saraceno be joined as parties plaintiff in the action. 
A rule to show cause was granted, which on the return day, November 26, 1934, was 
made absolute, and on the same day an appearance was entered by an attorney for 
John and Elizabeth Saraceno, additional plaintiffs, and an amended statement was 
filed to conform to the amendment of the parties plaintiff. A rule filed on behalf 
of defendant, to strike off the order of November 26, 1934, permitting the joinder 
of the Saracenos as parties plaintiff was discharged, and leave was given to file 
an affidavit of defense within fifteen days. Various other motions and rules were 
made on behalf of defendant which it is not necessary here to refer to in detail. 
All of the assured having appeared as plaintiffs to the action, it was of no con- 
cern to the defendant how‘any sum that might be recovered in the action was to 
be divided among them. Hill v. Cumberland Vafley Mutual Protection Co., 59 
Pa. 474; State Mut. Fire Insurance Co. v. Updegraff, 21 Pa. 513. It was relieved 
of any possibility of having to pay the insurance twice and the distribution of the 
sum received among those entitled to it was not its affair. Its concern was to see 
that it did not have to pay for an incendiary fire; or if not incendiary, that the 
recovery did not exceed the loss or damage sustained. 
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The lower court based its action in holding that the amendment, joining the 
Saracenos as plaintiffs, was too late—having been made more than a year after the 
date of the fire, when it was too late, under the conditions of the policy to 
bring a new action—on our decision in the case of Bowers Co. v. London Assur- 
ance Corporation, 90 Pa. Super. 121; but, when fully understood, there is nothing in 
that case to warrant the position taken by the court below. The policy in the 
Bowers Case covered an automobile and it insured “John A. Perry and L. S. 
Bowers Company, as their interests may appear.” The automobile insured had been 
“sold” by the Bowers Company to Perry for $800, of which about $450 was secured 
by a bailment lease, under which Perry was to keep the car insured against damage 
by fire loss, if any, payable to the lessor as its interest might appear. The auto- 
mobile was destroyed by fire while in Perry’s possession but before title to the 
car had passed to him. The insurance company claimed that the automobile had 
been fraudulently burned by Perry or by his direction and connivance. L. S. 
Bowers Company brought an action in its own name, without joining Perry as a 
laintiff, to recover its interest in the car, and secured a verdict and judgment for 

0.30. This court reversed, holding that the policy did not insure the interests 
of the assured separately, but jointly; that as the contract was joint both of the 
assured must be plaintiffs; and that any fraudulent act of the one which invalidated 
his right of recovery affected the other, whether or not it had participated in the 
fraud. No amendment or offer to amend was made in that case, by which Perry 
would be added as a party plaintiff, possibly because the Bowers Company was 
unwilling to make its recovery dependent on the good faith and conduct of Perry 
with regard to the fire. But we did say (page 127): “The testimony offered to 
show the fraudulent burning of the automobile would be admissible upon amendment 
of the action so as to include both of the assured as plaintiffs,’ which shows that 
we regarded it as amendable, in that respect. 

[2] We recognize fully the rule that an amendment will not be allowed after 
the statute of limitations has become a bar, which introduces a new and different 
cause of action or brings new parties into the case to the injury of the defendant, 
or deprives the latter of a valuable right which had become vested (Grier Bros. v. 
Northern Assurance Co., 183 Pa. 334, 343, 39 A. 10), but in the circumstances of 
this case that rule is not applicable. The action was on a fire insurance policy 
insuring F. C. Leland and John and Elizabeth Saraceno, with notice that their 
respective rights were dependent upon a written contract of sale. They were 
insured jointly and any act of one of them invalidating the insurance barred the 
right of recovery of the others. But the policy declared upon made them parties 
jointly interested, and the mere addition of some of them as plaintiffs did not 
amount to a new cause of action or the bringing in of new parties to the cause of 
action declared on. It was merely a correction of the parties to correspond with 
the instrument sued upon. And it did the defendant no harm, for it made applicable 
to Leland, as well as the Saracenos, any defense that it might have against the 
latter because of a fraudulent fire by them or either of them. 

[3] The General Assembly, very early, made provision for the amendment of 
pleadings because of informality (Act of March 21, 1806, § 6, 4 Sm.L. 326, 329) and 
for the changing or adding of parties (Act of May 4, 1852, P.L. 574, § 2 [12 P.S. § 
533]). By the latter act it was provided that: “All actions pending or hereafter 
to be brought in several courts of this commonwealth, and in all cases of judgments 
entered by confession, the said courts shall have power, in any stage of the pro- 
ceedings, to permit amendments by changing or adding the name or names of any 
party, plaintiff or defendant, whenever it shall appear to them that a mistake or 
omission has been made in the name or names of any such party.” 


These statutes have been liberally construed by the Supreme Court, and the 
right to amend a plaintiff’s statement, for informality, where the cause of action 1s 
not changed, and to bring in additional parties by amendment, by changing or add- 
ing a name wherever a mistake or omission has been made, and the opposite 
party is not injured thereby, has become the settled practice of the appellate courts. 

Thus amendments, offered after the time when a new action might have been 
brought, were held proper—because they made no change in the cause of action— 
in the following cases, inter alia: Goldberg v. Friedrich, 279 Pa. 572, 124 A. 186, 
where the statement was amended by averring specifically a violation by defendant 
of the Child Labor Act of May 13, 1915, P.L. 286 (43 P.S. § 41 et seq.) ; Armstrong 
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& Latta v. City of Philadelphia, 249 Pa. 39, 94 A. 455, Ann.Cas.1917B, 1082, where 
the plaintiffs were allowed to set up an additional element of damage drawn out 
of the circumstances averred in the statement as originally filed; Coll v. Westing- 
house E. & M. Co., 230 Pa. 86, 79 A. 163, where the amendment restated more 
accurately the effect produced by a change in a machine; Stoner v. Erisman, 206 
Pa. 600, 56 A. 77, where a plaintiff was allowed to amend her statement in an action 
of slander by changing the actionable words from “damned bitch” to “whore and 
damned bitch”; Booth v. Dorsey, 202 Pa. 381, 51 A. 993, where a statement charg- 
ing three defendants with a joint negligent act was amended so as to charge it as 
the separate act of only one of them, eliminating the others: Parsons Trading Co. 
v. Dohan, 312 Pa. 464, 469, 167 A. 310 (Drew, J), where an amendment was allowed, 
as to the damages claimed, after verdict and after the statute of limitations had 
run; Smith v. Bellows, 77 Pa. 441, where a plaintiff was permitted to change his 
action to tort for deceit instead of assumpsit for money had and received, the 
facts averred being the same, and the court, speaking through Chief Justice Agnew, 
saying: “The test is in the cause of action, not the Statute of Limitations. * * * 
The same circumstances of fraudulent imposition, showing that the defendant had 
obtained the money of the plaintiff, which ex equo et bono, he ought to return, 
would support either form of action.” In Stainer to use of Northampton Co. B. 
& L. Ass’n v. Royal Ins. Co., 13 Pa.Super. 25, an action was brought in the name 
of the assured as legal plaintiff for the use of a mortgagee to whom the loss was 
made payable, without assignment, and the amount claimed was only the balance 
due the mortgagee, $486.46. An amendment was allowed, after the time when a 
new action might be brought, permitting a claim for the full amount insured under 
the policy, $800, a difference to go to the legal plaintiff, the assured; Spry, Receiver, 
to use of Colonial Slate Co. v. Farmers’ Mutual Fire Ins. Co., 101 Pa.Super. 49 
(Linn, J.), where we reversed the court below and held that the use plaintiff 
should have been permitted to amend its statement by averring that written con- 
sent to the transfer of the policy to the use plaintiff had been waived by a duly 
authorized agent of the company. 


The same liberality has been shown in permitting changes and additions in the 
names of plaintiffs, where there was a mistake or omission in bringing suit, in 
order that the parties plaintiff might correspond with the contract declared on, and 
the cause of action was not changed nor the defendant injured thereby. See Hite 
v. Kier, 38 Pa. 72: Rangler v. Hummel, 37 Pa. 130, 132; Meason v. Kaine, 67 Pa. 
126; Windsor Mfg. Co. v. Globe & Rutgers Ins. Co., 277 Pa. 374, 381, 121 A. 328, 
330 (Sadler, J.), where it was saia; “The contention is made that plaintiff was 
without insurable interest, since the shipments were f. o. b. Philadelphia. This 
complaint is without force, in view of the rider attached to the policy by which 
protection was extended to all interested in the property consigned. Jf others had 
any interest, by reason of the passing of title, their names could be added by 
amendment, and, if such property rights appeared, this would be directed here on, 
appeal.” [Italics supplied.] 

The legal plaintiff was added by amendment in Walthour v. Spangler, 31 Pa. 
523; Barnhill v. Haigh, 53 Pa. 165, where the amendment was allowed in the 
Supreme Court. See, also, Com. ex rel. Attorney General v. Dillon, * 81 Pa. 41, 
44, 45: Patton v. Pittsburgh, C. & St. L. Ry. Co., 96 Pa. 169; Methodist Episcopal 
Church v. Equitable Surety Co., 269 Pa. 411, 415, 112 A. 551; Appleton & Cox, 
Inc., v. Pittsburgh Refrigeration Corporation, 118 Pa.Super. 462, 463, 179 A. 885. 

The action may likewise be amended by adding the name of the use plaintiffs. 
Gentile v. Philadelphia & R. Ry., 274 Pa. 335, 118 A. 223. 

The statutes giving a right of action for damages growing out of death by 
wrongful act (April 15, 1851, P.L. 669, § 19, p. 674, April 26, 1855, P.L. 309 and 
June 7, 1911, P.L. 678, 12 P.S. 8§ 1601, 1602, 1603) specify who must bring the 
action and provide that it shall be brought within one year after the death and 
not thereafter. The provisions of the statute, declaring who shall maintain the 
action and limiting the time within which it may be brought, are of at least as 
binding effect as the terms of a policy contract adopted by agreement of the 
parties, yet where an action has been brought by one of two parties entitled to 
recover under the statute, within a year after the death, it has been held that it 
may be amended, after the year, by adding the name of the necessary other party. 
Waltz v. Pennsylvania R. Co., 216 Pa. 165, 65 A. 401; Holmes v. Pennsylvama 
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R. Co., 220 Pa. 189, 69 A. 597, 123 Am.St.Rep. 685; Sontum v. Mahoning & Shenango 
Ry. Co., 226 Pa. 230, 75 A. 189; Hughes v. Williams, 17 Pa.Super. 229. The dis- 
tinction in these and other actions seems to be that an additional party entitled 
under the statute, or under the contract in suit, and ‘necessary to a recovery, 
may be added after the time for bringing suit has expired, but a new. party may 
not be substituted for the plaintiff in the action after the statute of limitations is 
a bar to the action (see Com. ex rel. Attorney General v. Dillon, * 81 Pa. 41, at 
page 45), for that would be changing the cause of action. 

This liberality of amendment in present-day pleadings is nowhere better 
shown than in the very recent case of Ronca y. British & Foreign Marine Ins. 
Co., 314 Pa. 449, 451, 452, 172 A. 475, 476, where, although the judgment was 
reversed because of the rejection of certain admissible evidence, the Supreme 
Court, in an opinion by the present Chief Justice, sustained an action brought 
by one of two persons, jointly insured under a fire insurance policy covering an 
automobile, in his own name and as assignee of the other, instead of in their joint 
names to his use, but not joining, as a party plaintiff, the bailment lessor to 
whom, under the policy, the loss was made payable; and, further, approved 
the action of the court below in consolidating the action with a separate action 
brought by the bailment lessor aforesaid, saying: “This court has pointed out in 
many cases, as recently as in Paxos vy. Jarka Corporation, 314 Pa. 148, 171 A. 
468, that litigation will not be prolonged or confused by insubstantial objections 
te the form of statement of plaintiffs. The record, if necessary, may be treated 
as amended in this court.” 

[4] The present action was upon the policy, which on its face was payable 
in case of loss to Leland and the Saracenos, pursuant to a contract of sale 
between them. Leland, mistakenly relying on the forfeiture clauses in the agree- 
ment, brought the action in his own name without joining the Saracenos as 
plaintiffs, and upon the defendant calling the defect to his attention, he moved 
te amend the action so as to make the plaintiffs in the action correspond with 
the assured in the policy contract sued on. There was no substitution of a new 
party for the plaintiff, but merely the addition of persons jointly interested as 
the assured in the contract in suit. The cause of action was not changed. It 
remained as before an action to recover the loss sustained by fire to the premises 
insured by defendant under the policy in suit. The adding of the persons jointly 
insured with Leland as parties plaintiff did the defendant no harm; on the 
contrary, it renders any, defense which it may have against the Saracenos, 
because of their fraudulent acts, effective against Leland. The only effect of 
the amendment is to join on the record as plaintiffs all persons interested as 
the assured in the policy, which forms the basis of the cause of action, and to 
subject all of them to the defenses which the defendant may have against the 
Saracenos or either of them, because of their fraudulent conduct. Ronea \v. 
tritish & Foreign Marine Ins. Co., supra, 314 Pa. 449, at page 452, 172 A. 475. 

The second assignment of error is sustained. The order is reversed. The 
judgment of nonsuit is stricken off and a new trial awarded. 


GREGORY et al. v. PAWTUCKET MUT. FIRE INS. CO et al. No. 1303. 
; Supreme Court of Rhode Island. July 16, 1937. 


193 Atlantic Reporter 508. 
1. APPRAISAL. 

Appraisers appointed to determine loss resulting from total destruction of 
insured building e fire should hold a hearing at which sworn testimony may be 
presented by parties interested, though such hearing need not be conducted in 
accordance with strict rules of procedure concerning admissibility of evidence 
prevailing in court hearings or trials. : 

(For other cases, see Insurance, Dec. Dig. § 572.) 


2. EXAMINATION. 

An award made by experts in building construction, appointed as appraisers 
and umpire to determine loss resulting from almost total destruction of insured 
house by fire, was properly vacated, where award was based, not on sworn tes- 
timony or admissions of parties interested, but almost entirely on examinations 
made by experts after fire and on unsworn information obtained by them. 


(For other cases, see Insurance, Dec. Dig. § 574[2].) 
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5, AMOUNT OF LOSS. 

The superior court, which properly vacated appraisers’ award of loss resulting 
from destruction of insured house by fire in equity suit, had right and power to 
determine amount of loss and sum recoverable under fire policies and to authorize 
issuance of executions therefor, especially where policies of two insurers were 
involved, and agreed statement of facts stated that loss was in issue in suit. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

6. EVIDENCE. 

The superior court, which properly vacated appraisers’ award of loss resulting 
from destruction of insured house by fire in equity suit, improperly determined 
amount of loss, though it had power to do so, where insurers’ counsel did not 
introduce evidence on issue of correct amount of loss because of ambiguity of 
pleadings, since insurers were entitled to introduce such evidence, and complaining 
parties were entitled to introduce rebuting evidence. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Appeal from Superior Court, Providence and Bristol Counties; Charles A. 
Walsh, Judge. 

Suit by Robert D. Gregory and another against the Pawtucket Mutual Fire 
Insurance Company and another. From a decree for complainants, respondents 
appeal. 

Decree affirmed in part and reversed in part, and cause remanded for further 
proceedings. 

Tillinghast, Collins & Tanner, James C. Collins, Harold E. Staples, and George 
C. Davis, all of Providence, for complainants. 

Henry M. Boss and Francis W. Conlan, both of Providence, for respondents. 

Moss, Justice. 

This is a suit in equity brought in the superior court by Robert D. Gregory 
and Old Colony Cooperative Bank against Pawtucket Mutual Fire Insurance 
Company and Orient Insurance Company, as the insurers under two fire insurance 
policies for $4,500 and $2,000, respectively, which covered a two and one-half 
story frame dwelling house built about 1812 and located on a farm in this state, 
and which was burned to the ground on January 17, 1934, while these policies were 
in effect. 

The insured were John P. La Fazia and his wife, who together owned both 
the house and farm at the time of the fire. At that time Old Colony Cooperative 
Bank held a first mortgage on the property, securing a note of the La Fazias 
on which they then owed the bank $3,493.11; and Joseph Mitola held a second 
mortgage thereon, securing their note on which they then owed him $4,350, The 
interests of both of these mortgages in the property were also covered by both 
of the two policies. Before the suit was brought, the claims of Mitola and the 
La Fazias to recover on the policies were assigned to Gregory, who joined in the 
suit as assignee of these two claims. 

The policies were in the Rhode Island standard form and contained provi- 
sions for the determination by appraisal of any loss covered thereby. In accordance 
with these provisions, the owners and mortgagees, on May 16, 1934, entered into 
a written agreement with the respondent corporations for an appraisal, by items, 
of the sound value of the property and the amount of loss or damage directly 
caused thereto by the fire, “according to the actual cash value of said property 
at the time of the occurrence of said loss or damage, with proper deductions for 
depreciation”; and appointed John Turgeon and Robert T. Collinge as appraisers, 
the fornier being the choice of the owners and mortgagees and the latter of the 
respondent corporations. In the same agreement it was provided that the appraisers 
should first select an umpire to whom should be submitted only any differences 
between the appraisers, if they should fail to agree. The appraisers accordingly 
appointed Henry Evans as umpire. 

The appraisers failed to agree in their appraisals, disagreeing as to nearly all 
the items. Their differences were then submitted to the umpire, who made some 
investigations, and some conferences were held. It proving impossible to get an 
agreement of all three of them, Collinge and Evans, on November 13, 1934, signed 
and delivered an appraisal or award, in which a depreciation of 50 per cent. was 
allowed; the net sound value of the insured property affected by the fire was 
fixed at $5,055.07; and the net loss and damage at $4,651.07. The complainants 
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refused to abide by this award and made a demand, which the respondents refused, 
for new appraisal proceedings and award. 


On January 16, 1935, these complainants, to come within the time limit stated 
in the policies, brought several actions at law in the superior court against the 
present respondents, upon the policies involved in this suit, to recover for the loss 
and damage to the insured property. On the same day the present suit was brought 
by a bill of complaint, in which, in substance, the facts above stated were set 
forth and some other alleged facts with which we are not now concerned. The 
complainants also alleged therein that the appraisal proceedings were irregular and 
improper and the award unjust and grossly inadequate and that the appraisal 
and award were inoperative and void, specifying, among other reasons for this 
last allegation, that the appraisers and umpire did not give the complainants or 
the insured or Joseph Mitola any notice of the appraisal proceedings or any oppor- 
tunity to present evidence or otherwise to be heard upon the question of the amount 
of the loss or damage, either before or after the intervention of the umpire; that 
the appraisers and umpire acted on very inadequate and incorrect information as 
to the destroyed premises, and allowed a grossly excessive depreciation, based upon 
incorrect, incomplete, and hearsay information, and ignored certain items of loss 
and damage. 


The special relief sought by the complainants is set forth in the bill as being 
“that the rights of the parties hereto in respect to the liability of said respondents 
to said complainants under and by virtue of said insurance policies as hereinbefore 
set forth be determined, and that the appraisal and pretended award, hereinbefore 
referred to, be vacated, set aside and annulled, and be declared to be inoperative 
and void and not to constitute a bar to the ascertainment of the full amount of 
said loss and damage; that the parties hereto be temporarily and permanently 
enjoined from the further prosecution of the actions at law specified.” 


The case was heard by a justice of the superior court on bill, answer, replica- 
tion, an agreed statement of certain facts, and evidence. Testimony was introduced 
to show how the appraisers and the umpire proceeded and what information they 
had, in arriving at their figures of loss and damage, as to the plan, dimensions 
and construction of the house just before it was destroyed and as to improvements 
and fixtures which it then contained, so as to determine the cost of its reproduction; 
and as to its soundness of structure and condition of repair at that time, so as to 
determine the depreciation to be deducted from the cost of reproduction in arriv- 
ing at its “sound value,” and to show how they obtained that information. 

There was also introduced at the hearing much testimony by persons who had 
occupied the house or had examined it a short time before the fire, as to its general 
plan and construction, as to repairs recently made upon it and improvements and 
fixtures added to it, and otherwise as to its soundness and general state of repair. 
There was likewise introduced on both sides much testimony, by experts on build- 
ing construction, as to the cost of constructing a new house of substantially the 
same plan and dimensions and otherwise substantially the same as the one 
destroyed, except that it would be constructed of modern materials and with 
modern methods of construction; and also as to the allowance to be made for 
materials salvaged, in estimating such cost; and as to the depreciation to be 
deducted from such cost of reproduction in order to determine the loss and dam- 
age. The experts for the respondents were the umpire, the appraiser who had 
signed the award, and one other expert. During the hearing, so far as the record 
before us shows, the question was not raised by anybody whether the justice, if he 
held the appraisal and award to be invalid, should proceed to determine, from the 
evidence introduced at this hearing, the loss and damage caused by the fire. 

After the hearing, the justice filed a decision, in which he found, in sub- 
stance, that before the award was made the appraisers and umpire were informed 
of the desire of the first mortgagee to introduce evidence as to work which was 
done on the house, a short time before its destruction, and which was afterwards 
— at the hearing in court and included extensive repainting and repapering; 

ut that they did not give such mortgagee any opportunity to present such evi- 
dence; that no opportunity was given to the interested parties to appear before 
the appraisers and umpire, sitting together, and to introduce evidence; and that 
much evidence, introduced at the court hearing and giving information which 
the appraisers did not have and which would have had an important bearing on 
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the sound condition of the structure of the house at the time of the fire, could 
have been submitted to them, if an opportunity had been given. 

He held that such opportunity should have been given; that the appraiser 
and umpire who joined in the award did not allow anything for specific items 
of loss and damage that were brought to their attention, including in particular 
eight fireplaces which were bricked up; and that the award was grossly inade- 
quate, especially in view of the evidence presented at the hearing. For these 
reasons and some others which seem to us of minor importance, he held that the 
award must be set aside. 

He then reviewed the evidence as to the cost of replacement and as to the 
proper percentage that should be deducted for depreciation, which he fixed at 35 
per cent., instead of 50 per cent., as had been deducted by the umpire and the 
appraiser who had joined in the award. In this way he arrived at the figure of 
$7,099.30, which he fixed as the net loss and damage. 

At a later hearing in the superior court, on the form of the decree to be 
entered, the respondents contended, apparently for the first time, that the court 
had no power, in this suit in equity, to do anything more than to set aside the 
award, leaving the complainants to proceed with their actions at law. The court 
overruled this contention and entered a decree, declaring that ‘the net loss and 
damage from the fire was $7,099.30; that the total amount due to the complainants 
from the respondents on October 5, 1935, on account of this loss and damage, was 
$7,041.67, being $6,500, the total amount of insurance in the two policies, plus 
interest thereon at the rate of 6 per cent. per annum from May 17, 1934, sixty 
days after notice and proof of loss had been given to the respondents, to October 
5, 1935; ordering the respondents to pay to the complainants the respondents’ 
respective proportionate shares of the sum of $7,041.67, with interest from the last- 
named date; authorizing the issuance of execution to enforce such payment; and 
conditionally enjoining further proceedings in the law actions. The case is now 
before us on the respondents’ appeal from this decree. 

We are of the opinion that the findings of the superior court as to the refusal 
of the appraisers and umpire to give one of the complainants an opportunity to 
present evidence to them of material and important facts relevant to the amount 
of the loss and damage from the fire, as above set forth, and as to their failure to 
give such an opportunity to any of those interested in the determination of such 
loss and damage, and as to the nature and importance of such evidence, were 
amply supported by the evidence in the record. We find also from the record 
that it was conclusively proved at the hearing in the superior court that the award 
made by the umpire and one of the appraisers was not based on sworn testimony 
or on admissions by the insured or either of the mortgagees, but almost entirely on 
examinations made by themselves after the fire and on information obtained by 
them which was inadequate and not sworn to. 

[1, 2] We are of the opinion that, although experts in building construction, 
such as were the appraisers and umpire concerned in this case, probably have the 
right to base their appraisals and award of loss and damage on information 
obtained by them by inspection of the damaged premises, in the ordinary fire 
insurance case, where the damages caused by the fire are only partial, it is 
entirely improper for them in a case such as this, where the insured property 
was practically totally destroyed and they were not personally acquainted with 
the construction and condition thereof not long before the fire, to proceed as 
the appraisers and umpire concerned in this case proceeded. 

There is good authority that in such a case a hearing or hearings should be held, 
at which sworn testimony is presented, or at any rate may be presented, by the 
parties interested, though such a hearing need not be conducted in accordance 
with the strict rules of procedure and as to the admissibility of evidence which 
prevail in court hearings or trials. Aétna Insurance Co. v. Jester, 37 Okl. 413, 
132 P. 130, 47 L.R.A.(N.S.) 1191; Continental Insurance Co. y. Garrett (C.C.A.) 
125 F. 589; Richards on Insurance (4th Ed.) 511. The rule is thus stated in the 
last citation: “So also it is clear that, where the property to be appraised has 
been totally destroyed by the fire, the insured must receive notice of the meeting 
of the appraisers, and be allowed an opportunity to put before them such 
pertinent evidence as he may possess.” 

In the case last above cited the court says, 125 F. 589, at page 592: “In the 
present case the arbitrators were to ascertain and appraise the sound value of 
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a brick dwelling which had been so completely destroyed by fire as that substan- 
tially nothing remained of the woodwork, inside or out. The walls themselves 
wcre in part fallen. Thus a mere examination of the premises could not, on 
the evidence in this record, have informed them as to the character of the 
tinishing of the interior work, and its condition before the fire. The appraisers 


were experienced contracting builders, but, without some evidence, how was it 


possible for them to know the sound value or the loss and damage? Under such 


circumstances, appraisers should give notice to both parties of the time and 
place of hearing, and require evidence in respect of facts which they could not 
otherwise know.” 

We find, therefore, that the complete failure of the appraisers and umpire in 
the instant case to comply with such requirement fully justified the superior 
court in vacating and annulling their award, This being so, there is no necessity 
for us to discuss any of the other gfounds upon which that ruling of the court 
and the pert of the decree incorporating it were based. 

[3] The respondents strenuously contend that the superior court should 
have stopped with that ruling and not gone on to determine the loss and damage 
and the amounts -to be paid by the respondents respectively, and to order their 
payment. One ground of their contention seems to be that, even if the com- 
plainants in their bill clearly asked for a determination, by the court of the loss 
and damage, the court would have no right to make such a determination. But 
in our judgment the law is well settled in this state and elsewhere that in a suit 
in equity to set aside an award of arbitrators or appraisers, where the suit has 
not been brought merely in aid of an action at law, but a determination of the 
whole controversy between the parties is prayed for, the court, in its discretion, 
may, after setting aside the arbitration or award, proceed in the same suit to 
adjudicate on its merits the whole controversy between the parties, instead of 
ordering a new arbitration or appraisal or requiring the complainant, against 
his will, to fight out the controversy, on its merits, in proceedings at law. 

[4] This is a special application of a more general rule that, when a court 
of equity has obtained jurisdiction of a controversy on any ground, it will retain 
such jurisdiction for the purpose of administering full relief, if germane to the 
bili, though this may involve matters that ordinarily are cognizable only at law. 
Scoppio v. Cannella, 45 R.I. 155, 120 A. 867; Bosworth v. Johnson, 45 R.1. 86, 119 
A. 753: Bellini v. Neas, 50 R.I. 283, 146 A. 634, 68 A.L.R. 303; 1 Pomeroy’s Equity 
Jurisprudence (4th Ed.) §§ 181, 231. 

Among the many cases in which the more specific rule has been declared 
and applied are Low Estate Co. v. Lederer Realty Corp., 35 R.I. 352, 86 A. 881, 
Ann.Cas. 1916A, 341; Continental Insurance Co. v. Garrett, supra, cited and dis- 
cussed in Sauthof v. American Central Insurance Co., 34 R.I. 324, at page 327, 
83 A. 441. 

The respondents cite, as being in support of their contention, Hirsch v. 
Home Insurance Co., 38 R.I. 189, 94 A. 722, and Shepard vy. Springfield Fire & 
Marine Insurance Co., 41 R.I. 403, 104 A. 18. But these cases are not really in 
point, as in each of them the suit was brought purely in aid of an action at law 
and neither party thereto asked that the controversy be fully disposed of in 
the equity suit. In neither of the opinions in those cases was it even intimated 
that a court, in a case like this, was bound to refrain from going any further 
than setting aside the award, if the domplainant wished the entire controversy 
to be disposed of in the equity case and the respondent objected to this being 
done. 

{5, 6] It should also be noticed that in the instant case there is a special 
reason for the final determination, in this suit, of the amount of the loss and 
damage. This is because insurance policies by two companies are involved and 
it is important that the same determination of the amount of the loss and dam- 
age apply to both of these companies, instead of its being possible for one jury 
to find one amount as to one company and for another jury to find a different 
amount as to the other company. 

The respondents also contend that the above rules of equity jurisprudence, 
if in force in this state, are not applicable to this case, because, they assert, the 
bill of complaint was only brought in aid of the pending actions at law. The 
complainants reply that the language above quoted from the bill shows clearly 
that a determination of the rights of the parties as to the liability of the respond- 
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ents to the complainants by virtue of the policies was sought by 


the suit, and 
also a permanent injunction against further proceedings in _the actions at law. 
Moreover, the agreed statement of certain facts, filed in this suit and referred 


to supra, contained the following statement: “That the complainants, said 
Joseph Mitola and said insured have in all things kept, fulfilled and performed 


all conditions and things on the part of each of them to be kept, fulfilled and 
performed under and by virtue of said policies of insurance, excepting only such 


inatters as relate to the appraisal proceedings, the disputed award and the loss 
and damage to said insured premises, which matters are in issue in this pro- 
ceeding.” The complainants assert that the last few lines of 
clearly indicate that the parties understood that the loss and 
issue in this equity suit 

We are of the opinion that in these contentions of theirs the complainants 
are so far right that the superior court had in this case the power and right, 


under the above equitable rules, to determine the amount of loss and damage 
caused by the fire and the sum recoverable by the complainants against each 
of the respondents, and to authorize the issuance of executions therefor. But 
we cannot say that the issues in the case were made so clear, by the language 
of the bill and the agreed statement, that the respondents’ counsel at the hear- 
ing was without reasonable justification in believing, as he apparently did, that 
only the issue of the validity of the appraisal and award was involved in the 
case and in therefore not introducing other evidence, on the issue of the correct 
amount of the loss and damage resulting from the fire, which evidence he 
asserts he would have introduced, if he had known that this issue was invplved 
in the case. 

We are of the opinion that under the circumstances justice requires that 
the respondents be given an opportunity to introduce such additional evidence 
in the case in the superior court and that the complainants, if such evidence is 
introduced, have the opportunity of introducing evidence in rebuttal of such 
additional evidence. It is also our opinion that, if possible, any further evi- 
dence in the case should be introduced at a further hearing before the same 
justice of the superior court before whom the case has been heard, and that 
then a new decision should be entered on the issue of the amount of loss and 
damage caused by the fire and the sum recoverable by the complainants from 
each of the respondents therefor, such decision to be based both on the evi- 
dence previously introduced on that issue and on the new evidence. 

As the case will probably be thus reheard, we do not deem it necessary or 
advisable to rule on any of the grounds of appeal not hereinbefore ruled on. 

The first part of the decree appealed from, to the end of the paragraph 
thereof numbered “First,” in which the said award is vacated, set aside, annul- 
led, and declared to be inoperative and void, is affirmed. The remainder of said 
decree is reversed. The cause is remanded to the superior court for further 
hearing and other proceedings in accordance with this opinion. 


this language 
damage was in 


BRITISH GENERAL INS. CO., Limited, et al. v. RIPY et al. No. 1684—6910. 
Commission of Appeals of Texas, Section B. June 23, 1937. 
106 Southwestern Reporter (2d) 1047. 
2. SUBSTITUTION. 


An insurance company, accepting substitution of person in whom insured repre- 
sented that title to insured property was vested as insured when original insured 
presented general warranty deed to such person for acceptance as notice thereof by 
indorsement on fire policy, accepted such notice as discontinuance of its contractual 
relation with original insured, who could not thereafter assert claim for loss 
insured against. 

(For other cases, see Insurance, Dec. Dig. § 240.) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by Mrs. J. A. Ripy and husband against the British General Insurance 
Company, Limited, and others. A judgment for named plaintiff was affirmed by 
the Court of Civil Appeals [80 S.W.(2d) 424], and named defendant brings error. 

Judgments set aside, and appeal dismissed. 


_ Elton M. Hyder, of Fort Worth, and T. M. West, of San Antonio, for plaintiff 
in error. 
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Mike E. Smith, John O. Regan, Ed Ratcliff, A. W. Christian, and Ratcliff & 
Christian, all of Fort Worth, for defendants in error. 

Taytor, Commissioner. ; 

On April 10, 1929, British General Insurance Company, Limited, plaintiff in 
error here, issued its policy of fire insurance on a residence owned by Mrs. J. A. 
Ripy. The policy contained a clause with loss payable to Josephine Vogel as her 
interest might appear. On June 3, following, Mrs. Ripy, joined by her husband, 
defendants in error, conveyed the property by warranty deed to E. C. Smith. The 
Company was advised on June 6th of the conveyance, and on that date Mr. Ripy 
procured from the company the following acceptance of notice, which was indorsed 
upon the policy: “Notice accepted that title to the property insured is now vested 
in E. C. Smith, purchaser, to whom this policy is transferred subject to all terms 
and conditions of same.” 

Smith was sued along with the company, as was Josephine Vogel, who was 
alleged to be entitled to recover out of the proceeds of the policy the amount of a 
note for $700 which she held against the property. Smith filed a disclaimer, and 
plaintiffs subsequently, without causing Miss Vogel to be cited, dismissed her 
from the suit. The judgment directs that Smith go hence without day on his 
disclaimer. 

The company interposed a general demurrer, and pleaded defensively on the 
merits that it was falsely and fraudulently represented that the property belonged 
to Smith; and further that the policy contained a warranty stipulating that the 
entire policy should be void if the assured had concealed or misrepresented any 
material facts or circumstances concerning the insurance, or if the interest of the 
insured in the property had not been truly stated therein. It pleaded also the policy 
provision to the effect that the policy would be void if the interest of insured in 
the property should be other than that of unconditional and sole ownership. 
Another defense pleaded was that O. P. Ripy, the husband, willfully set fire to the 
house and caused it to be destroyed by fire. 

By supplemental petition the Ripys alleged that the company’s defense based 
upon its allegation of false representations as to ownership of the property was 
without merit on account of its failure to give notice concerning same in the 
manner required by article 5044, R.C.S.1925. 

The jury found against the company on its charge that Mr. Ripy burned the 
property, and found the building to be a total loss as a result of the fire. 

The verdict was returned by the jury and received by the trial judge at the 
term of the court at which the trial began (March). The court took the verdict 
under advisement and did not render judgment thereon at that term of the court, 
nor at the next, but at the second succeeding term on October 27th rendered judg- 
ment for Mrs. Ripy. The Court of Civil Appeals affirmed the judgment. 80 
S.W.(2d) 424. 

[1] We are not in accord with the holding of the Court of Civil Appeals 
that it was not ground for setting aside the judgment of the trial court that two 
terms of the court had elapsed after the verdict was received before judgment was 
rendered thereon. 

The laws and rules governing practice and procedure in district courts prior to 
the passage in 1923 of the act (Acts 1923, c. 105 p. 215), governing practice and 
procedure in civil district courts in counties having two or more such courts and 
whose terms continue for three months or longer, were controlling in all district 
courts. A part of the 1923 act was subsequently incorporated in the 1925 revision 
of the statutes as articles 2092 and 2093. The court in which this case was heard is 
one of the class of courts covered by the act. Subdivision 28 of article 2092, as 
amended by Acts 1930, 5th called Sess. c. 70, § 1 (Vernon’s Ann.Civ.St. art. 2092, 
subd. 28), reads: “A motion for new trial filed during one term of court may be 
heard and acted on at the next term of court. If a case or other matter is on trial 
or in process of hearing when the term of court expires, such trial, hearing or other 
matter may be proceeded with at the next term of the court. No motion for new 
trial or other motion or plea shall be considered as waived or over-ruled, because 
not acted on at the term of court at which it was filed, but may be acted on at the 
succeeding term or at any time which the Judge may fix or to which it may have 
been postponed or continued by agreement of the parties with leave of the court. 
All motions and amended motions for new trials must be presented within thirty 
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(30) days after the original motion or amended motion is filed and must be deter- 
mined within not exceeding forty-five (45) days after the original or amended 
motion is filed, unless by written agreement of the parties in the case, the decision 
of the motion is postponed to a later date.” 

It will be noted that no provision is made by the foregoing section to govern 
the trial court as to the requisite procedure beyond the “next term of court” after 
that at which the trial began, when the case is on trial upon expiration of such term. 
By the terms of the provision of subdivision 28 set out in the second sentence 
thereof, the trial may be proceeded with at the “next term” of court, but beyond 
that no provision is made. The act is silent as to the requisite procedure in event 
the case is still on trial at a subsequent term after the trial begins, other than the 
“next term.” 

The present case was on trial and had proceeded to the point that the verdict of 
the jury had been received, when the term at which the trial began expired. The 
trial judge took the case under advisement but did not render judgment at that 
term or at the next term. The case was consequently still on trial when the latter 
term expired, no judgment having been rendered. Stephenson et al. v. Nichols 
.Tex.Com.App.) 286 S.W. 197. 

The law with respect to proceeding with an unfinished trial when the time for 
the expiration of the term of court arrives, regardless of whether it is the term at 
which the trial began, or any subsequent term, is set out in article 1923, R.C.S.1925, 
which reads: “Whenever a district court shall be in the midst of the trial of a 
cause when the time for the expiration of the term of said court arrives, the judge 
presiding shall have the power and may, if he deems it expedient, extend the term 
of said court until the conclusion of such pending trial. The extension of such 
term _ be shown in the minutes of the court before they are signed.” (Italics 
ours, 

The law as declared in the foregoing excerpt was in existence when the act of 
1923 was passed, and was applicable as the governing procedure in the contingency 
stated, in all district courts. The law as thus declared, as well as all laws and rules 
governing practice and procedure generally in district courts, was expressly con- 
tinued in effect by the 1923 act to govern proceedings not provided for therein. 
Article 2093. 

The Legislature, in providing statutory extension of the term at which the pro- 
cedure began, recognized that ordinarily a trial would be completed at the term at 
which it began, or the next term, and further that the then existing procedural law 
was adequate in case of an unfinished trial at the close of any term, regardless of 
whether it was the next after the trial began or any subsequent term. It did not 
intend thereby to provide an unlimited extension, or to abrogate the procedure pro- 
vided in article 1923, supra, further than to obviate the necessity in courts covered 
by the 1923 act of entering extension orders upon the minutes when trials were not 
completed during the terms at which they began. The legislative intention was 
doubtless to remove the necessity on the part of courts remaining constantly in 
session for frequent entry of orders of extension of terms, and to thereby facilitate 
the prompt disposition of causes. 

Our view just stated as to the legislative intent with respect to the provision of 
section 28 involved herein is in harmony with that expressed by this court in its 
construction of the provisions of the same section relating to the time within which 
motions for new trial must be acted upon by the trial court. See Dallas Storage & 
Warehouse Co. v. Taylor, 124 Tex. 315, 77 S.W.(2d) 1031; and Independent Life 
Insurance Company of America v. Work, 124 Tex. 281, 77 S.W.(2d) 1036. 


It follows from what has been stated that the rendition and entry of the judg- 
ment in the present case subsequent to the expiration of the next term after the 
trial began, in the absence of entry of an order exending the term, was without 
authority of law. As stated in Rouff v. Boyd (Tex.Civ.App.) 16 S.W.(2d) 403, 
407, a case in which judgment was rendered at a similar time as to court terms, 
and also without entry of an extension order: “No rule of law is more firmly 
established in the jurisprudence of this state than that courts can only exercise their 
jurisdiction to hear and determine personal or property rights at the time and place 
fixed by the statute or rules of court authorized by the statutes. We do not think 
the rendition of the judgment in this case on December 18, 1928, during the third 
term of the court after the term at which the case was heard and submitted, was 
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authorized by any statute or court rule. The only statute under which such author- 
ity is claimed by respondents is subdivision 28 of article 2092, Revised Statutes 
1925, fixing rules of practice for district courts in counties having two or more 
district courts with only civil jurisdiction, the terms of which continue three 
months or longer. * * * This statute only authorizes the court to proceed with 
the trial and hearing of a case at the next term of the court when the term of 
court at which the trial began ends before the completion of the trial or hearing.” 

We approve the holding of the Galveston Court of Civil Appeals as stated by 
Chief Justice Pleasants in the foregoing excerpt of its opinion. 

The trial court should have sustained the company’s motion to set aside the 
judgment entered, on account of its invalidity, and the Court of Civil Appeals 
erred in not sustaining the assignment complaining of its failure to do so. 

[2] In view of the fact that the case is pending in the district court for trial, it 
is proper, in order to obviate the necessity of another appeal, to state our views as 
to the effect of the recited transfer of the property to Smith and the acceptance of 
notice thereof as indorsed on the policy. 

Smith filed a disclaimer of any interest in either the subject-matter of the suit 
or in the proceeds of the policy. He did not know a deed reciting conveyance of 
the property to him had been executed, and never at any time claimed any interest in 
the property. 

The representation to the company that “title to the property insured was vested 
in E. C. Smith, purchaser,” and that the policy was being transferred to him sub- 
ject to all of its terms and conditions, was tantamount to a cancellation of the 
policy in so far as the Ripys were concerned. The deed in question was a general 
warranty deed, and was presented to the company by Ripy for its information and 
for acceptance of notice thereof by indorsement on the policy. The company was 
thereby told by the insured that Smith had purchased the property under con- 
tractual warranty of title, and that thereafter, so far as the Ripys were concerned, 
Smith was the insured. The company in agreeing to substitute Smith as the insured 
had a right to know whose property it was insuring, in that elements of personal 
trust and confidence are involved. In fact, the insurer may consider the person 
insured, that is, the moral hazard, as of prime importance in issuing policies. 
Franklin Fire Ins. Co. v. Shadid (Tex.Com.App.) 68 S.W.(2d) 1030. When the 
company accepted at face value the substitution of Smith as the insured, it no 
longer occupied the position of insurer for Mrs. Ripy. The company accepted the 
notice as a discontinuance of its contractual relation with Mrs. Ripy and she was 
in no position to thereafter assert a claim based on the continuance thereof. 

The judgments of the trial court and Court of Civil Appeals are sct aside, and 
the appeal is dismissed. 

Opinion adopted by the Supreme Court. 


-MERCURY INS. CO. v. DOCKUM et ux. No. 10086. 
Court of Civil Appeals of Texas. San Antonio. June 23, 1937. 
Rehearing Denied July 21, 1937. 
107 Southwestern Reporter (2d) 590. 
1. ORAL CONTRACT. 

In suit on oral contract of windstorm, tornado, and hurricane insurance, 
evidence jhe/d insufficient to sustain judgment for plaintiffs, where there was no 
competent testimony to support a finding that bookkeeper and solicitor in insur- 
ance office, to whom plaintiffs applied for the insurance and who took a policy, 
attached a memorandum to it, and placed it in a basket to be filled out later, 
was an agent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 665{2].) 

Appeal from District Court, Hidalgo County; Bryce Ferguson, Judge. 

Suit by C. B. Dockum and wife, Annie A. Dockum, against the Mercury 
Insurance Company. From a judgment in favor of the plaintiffs, the defendant 
appeals. 

Reversed, and judgment rendered fior the defendant. 

Kelley, Looney & Norvell, of Edinburg, for appellant. 

W. Sales Lewis, of Mission, Harley E. Jackson, of McAllen, and L. L. 
Gragg, of Edinburg, for appellees. 

Murray, Justice. 
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Appellees, C. B. Dockum and wife, Annie A. Dockum, instituted this suit 
against appellant, Mercury Insurance Company, seeking to recover on an oral 
contract of windstorm, tornado, and hurricane insurance on their dwelling in 
McAllen, in the amount of $1,000. 

The record discloses that Mrs. E. Adams was a bookkeeper and solicitor 
in the McAllen insurance office operated by J. M. Gatling. On the 29th day 
of August, 1933, the Dockums applied to Mrs.-Adams for windstorm, tornado, 
and hurricane insurance; and on August 30, 1933, Mrs. Adams “pulled” or took 
out policy No. ST1544 of the Mercury Insurance Company and attached a memor- 
andum to the same, placing it in a basket to be filled out later. On the 5th 
and 6th days of September, 1933, appellees’ dwelling house was damaged by a 
windstorm, hurricane, or tornado, as a result of which they sustained damages. 

The policy was never, in fact, completed, nor was the premium of $5 paid. 
However, appellees tendered the sum of $5 into court. 

The case was tried to the judge, without the intervention of a jury, and 
resulted in a recovery for appellees in the sum of $200, together with 6 per cent. 
interest from December 6, 1933. The Insurance Company has appealed. 

There is no competent testimony in the record which would support a find- 
ing that Mrs. E. Adams was ever actually or apparently the agent of the Insur- 
ance Company. The appellees do not claim to have dealt with any one else, and 
therefore the judgment against the Insurance Company cannot be sustained. 
The testimony at most shows that Mrs. Adams was a clerk and bookkeeper in 
the insurance office, and was not authorized to issue policies of insurance which 
would bind the company; the most that she could do would be to take applica 
tions for insurance and submit them to her employer. It is not contended that 
Mr. Gatling, the manager of the Insurance Company, or a lawful agent, ever 
accepted this risk, and therefore the company is not bound. 

Accordingly, the judgment of the trial court will be reversed and judgment 
here rendered that appellees take nothing and pay all costs. 
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AUTOMOBILE 


CLARK v. EMPLOYERS MUT. CASUALTY CO. OF DES MOINES, 
IOWA. No. 10857. 
Circuit Court of Appeals, Eighth Circuit. July 7, 1937. 
‘ 90 Federal Reporter (2d) 667. 
1. CANCELLATION. 


In suit on automobile liability policy, insurer had burden of proving its 
affirmative defense that policy had been canceled prior to date of accident. 


(For other cases, see Insurance, Dec. Dig. § 235.) 
2. CANCELLATION. 


The intent of provisions of Iowa statute governing forfeiture and cancellation 
of policies other than life policies is to protect policyholders against cancellation 
for nonpayment of premiums without required statutory notice and grace period 
and to protect them from being held liable for more than short rate payment on 
cancellation of policy (Code Iowa 1935, §§ 8959-8961, 8963). 

(For other cases, see Insurance, Dec. Dig. § 226.) 

4. CANCELLATION. 

An agreement for financing premium payments on automobile liability policy 
entered into with a so-called “Premium Payment Service” operated by managing 
officers of insurer was void and attempted cancellation of policy pursuant thereto 
was ineffective, where agreement authorized such officers in their discretion to cancel 
policy without required statutory notice and grace period, and to hold insured 
for entire amount of premium (Code Iowa 1935, § 8959). 

(For other cases, see Insurance, Dec. Dig. § 226.) 

5. NOTICE. 

The validity of a contract between policyholder and insurer, or insurer's 
managing officers, providing for forfeiture of policy, must be tested by statute 
sapere registered mail notice and providing for grace period (Code Iowa 1935, 


(For other cases, see Insurance, Dec. Dig. § 226.) 
6. FINANCE COMPANY. 


The fact that managing officers of insurer had invested their own money in 
a “Premium Payment Service,” which they operated, and had received a separate 
fee for financing premium payments on automobile liability policy did not constitute 
them third parties independent of insurer, so as to authorize cancellation of 
policy, without statutory notice and grace period, pursuant to financing agreement 
entered into with insured, where their finance business was brought in by insurer's 
agents (Code Iowa 1935, § 8959). 

(For other cases, see Insurance, Dec. Dig. § 226.) 

Appeal from the District Court of the United States for the District of 
Nebraska; J. A. Donohoe, Judge. ; 

Action by Fred Clark against the Employers Mutual Casualty Company of 
Des Moines, Iowa. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Bernard R. Stone, of Omaha, Neb. (George B. Boland, of Omaha, Neb., on 
the brief), for appellant. 

Joseph H. McGroarty, of Omaha, Neb. (Joseph T. Votava and Edward 
Sklenicka, both of Omaha, Neb., on the brief), for appellee. 

Before Gardner, Woodrough, and Booth, Circuit Judges. 

WooproucH, Circuit Judge. 

On December 28, 1934, Fred Clark suffered personal injuries as the result 
of collision caused by the negligent operation of an automobile by one Joseph B. 
Chauncey and, having sued for the tort, recovered judgment against Chauncey 
in the sum of $4,500. Execution against Chauncey was returned unsatisfied and 
Clark then brought this action at law against the Employers Mutual Casualty 
Company of Des Moines, an Iowa insurance company, seeking to recover the 
amount of his judgment, interest, costs, and attorneys’ fees from the insurance 
company. ; : 

Tt appears that on February 20, 1934, the company had issued and delivered 
its garage dealers’ public liability policy to the assured Chauncey Motor Company 





Auto 


(whic 
accide 
the 2: 
such ; 
and t! 
the cc 
that i 
by the 
action 
such ; 

. 


was t 
Josep! 
not iF 
Chaur 
or in 
the p 
that t! 
agent 
fact v 
by sai 
agent 
and e 
[} 
it incl 
term | 
end u 
had b 
cancel 
Spann 
Co. v. 
T 
the st 
of an 
when 
the se 
take | 
contré 
notice 
the tr 
force 
testim 
The | 
r 
a soli 
policy 
in Fe 
premi 
of M 
$52.20 
ment 
said | 
broug 
made 
the pe 
that t 
istere: 
times 
never 


the in 
and f 
eight 





Auto. | Clark v. Employers Mutual Casualty Co. , 1525 


(which was owned by Joseph B. Chauncey) insuring against loss from automobile 
accidents occurring during the period beginning March 22, 1934, and ending on 
the 22d day of March, 1935. The coverage of the policy included the risk of 
such an accident as was occasioned to Clark by Chauncey’s operation of the car 
and the company promised to defend suits and pay indemnity for losses within 
the coverage, not exceeding $5,000 for any one injury. The policy also provided 
that if execution on a final judgment against the assured in an action covered 
by the policy he returned unsatisfied the judgment creditor should have a right of 
action against the company to the same extent that the assured would have had 
such assured paid such final judgment. 

The defense of the company, set out in its answer to the plaintiff’s petition, 
was that the policy issued by it was canceled by and at the request of the said 
Joseph B. Chauncey through his agent prior to the date of the accident and so was 
not in force or effect at that time. In his reply the plaintiff Clark alleged that 
Chauncey did not authorize or empower any agent to cancel the policy for him 
or in his behalf and that any purported authority to any alleged agent to cancel 
the policy for said Joseph B. Chauncey was obtained by fraud and deceit and 
that the defendant insurance company participated in said fraud in that said alleged 
agent was in truth and fact an agent of the defendant insurance company, which 
fact was wrongfully and fraudulently withheld from the said Joseph B. Chauncey 
by said agent and the defendant; that any purported cancellation by any alleged 
agent of the said Joseph B. Chauncey was void and that said policy was in force 
and effect on the date of the accident. 

[1] As it appeared that the insurance company had issued the policy, that 
it included the loss and the unsatisfied judgment within its coverage and that the 
term of the insurance specified in the policy began before the accident and did not 
end until some months afterwards—the substantial issue was whether the policy 
had been canceled before the accident. The insurance company “having interposed 
cancellation as an afhrmative defense,” drew upon itself the burden of proving it. 
Spann vy. Commercial Standard Ins. Co. (C.C.A.) 82 F.(2d) 593, 595; Aétna Ins. 
Co. v. Kennedy (May 17, 1937) 57 S.Ct. 809, 81 L. Ed. —. 

The policy evidenced an Iowa insurance contract and the plaintiff relied upon 
the statute of Iowa which prohibits the forfeiture of any policy for nonpayment 
of any premium unless the company shall serve notice in writing upon the insured 
when the insurance will be canceled, which shall be not less than thirty days after 
the service of the notice, by mailing in a registered letter, and no cancellation shall 
take effect until the time thus fixed, anything in a separate agreement to the 
contrary notwithstanding. Code Iowa 1935, § 8959. Although no registered mail 
notice of cancellation of the policy had been sent to Chauncey before the accident, 
the trial court was of opinion that the policy had been canceled and was not in 
force at that time, and on motion of the insurance company at the close of the 
testimony, directed a verdict and entered judgment of dismissal on the verdict. 
The plaantiff Clark appeals. 


There was evidence that Chauncey had bought the policy in question through 
a soliciting agent of the insurance company and that it was a renewal of a similar 
policy covering the same risks during the preceding year. Although it was issued 
in February, 1934, to take effect in March following, Chauncey had not paid the 
premium in whole or in part when the agent called on him in April or the first 
of May of that year and asked for the money, the premium for the year being 
$52.20. Chauncey inquired of the agent if the company did not have some arrange- 
ment so that he (Chauncey) could pay the premium in installments. The agent 
said they had and he would find out about it. Shortly afterwards the agent 
brought Chauncey a note to sign, and Chauncey signed it without reading it and 
made a partial payment of $14.44 on the premium. Chauncey asked the agent if 
the policy was in force during the time, and the agent explained that it was, and 
that the insurance company always had to send out notice of cancellation by reg- 
istered mail before it could be canceled. Chauncey testified that he had at all 
times retained the policy in his possession and that prior to the accident he had 
never received any notice that it had been canceled. 


The “note” presented to Chauncey for his signature by the soliciting agent of 
the insurance company is a document on printed form containing the usual words 
and figures of a note promising to pay to Premium Payment Service $41.76 in 
eight monthly installments. The sum so promised includes a “financing charge” 
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of $4. The document contains also a contract of assignment and irrevocable 
appointment of attorney. It recites that the note is given in consideration of the 
Premium Payment Service “financing” payment of the policy issued by defendant 
Employers Mutual Casualty Company, and that default by Chauncey in any pay- 
ment shall make all unpaid payments due at the option of the payee. By the 
terms of the contract, Chauncey assigns all return premiums on his policy in case 
of the cancellationt thereof to said Premium Payment Service and irrevocably 
appoints Premium Payment Service to give notice (to the insurance company) as 
required by law, and, without notice to the insured, to do all other things nec- 
essary to effect cancellation of his insurance policy, and to receive and apply 
the said return premiums to the satisfaction of the note. There are no provisions 
of restriction or limitation upon the power given Premium Payment Service to 
effect cancellation of the insurance without notice to the insured. The soliciting 
agent of the insurance company witnessed the document. He testified that, although 
he had represented the defendant for about a year, he did not know that Premium 
Payment Service was a different organization than the defendant Employers 
Mutual Casualty Company. The defendant claimed, however, that Premium Pay- 
ment Service was a partnership entity entirely distinct and separate from the 
insurance company. 

The evidence shows that Messrs. John A. Gunn and John W. Gunn (father 
and son) are the active managing officers of the defendant insurance company 
and devote practically their whole time at the company’s place of business to 
the company’s affairs, but they have also engaged in the business of “financing” 
premiums for the customers of the insurance company. They carry on that busi- 
ness for their own individual profit under the designation Premium Payment 
Service, but Mr. John W. Gunn testified that it was also “established for the 
purpose of improving collections of premiums of the insurance company.” “It 
is possible that one of the reasons it was established was for the purpose of 
improving sales and to meet competition of other insurance companies who sell 
policies on a deferred«payment plan. “The method of operation is to take a 
note and agreement from the assured, which agreement contains a power of attor- 
ney giving the Premium Payment Service the right to cancel the policy at any 
time it desires to do so.” Then the amount of the unpaid portion of assured’s 
annual premium would be charged up against the open account entitled “Premium 
Payment Service” on the books of the insurance company and the books of the 
insurance company would reflect that the annual premium had been paid. 

The “financing” business is carried on in the insurance company’s offices and 
the office work connected with it is done by the insurance company’s employees, 
who receive small additions to their regular pay for the extra work. 


The assured Chauncey failed to pay the installment of the note due September 
15, 1934, and after his default the policy was canceled by the insurance company 
of date September 29, 1934. The mechanics of such cancellation were: Mr. John 
W. Gunn procured the policy application from the general files department of 
the insurance company and indorsed thereon that the policy was to be canceled. 
That was then sent back to the company’s accounting department, which indorsed 
upon an account card that the policy was canceled as of that date and the open 
account entitled “Premium Payment Service” was credited with the return pre- 
mium figured to be due. 


The plan of the business by which Mr. Gunn and his son “finance” the policy- 
holders of their company who pay for their insurance in monthly installments 
instead of in a lump sum contemplates what is, in effect, an assignment of the 
interest which each assured has in his policy under the Iowa law (independent 
of any loss that may be payable under it). As has been pointed out, section 8959 
guarantees the assured against cancellation of his policy by the company without 
registered mail notice and grace and sections 8960, 8961, and 8963 preserve to 
policyholders the right to cancel their policies upon paying or becoming liable 
to pay an amount not to exceed short rate premiums which must be figured out 
by the state insurance commissioner. Section 8961 requires insurance companies 
to attach a table of such short rates to every policy issued, and sections 8963 and 
8960 authorize every policyholder to require the insurance company to cancel 
his policy at any time on giving five days’ notice to the company. Upon such 
cancellation the insurance company may retain only the pro rata premium an 
must return any balance in its hands to the policyholder. The down payment of 





Aute 


a sm 
suffic 
cove! 
pany’ 
ment. 
| 
the | 
First 
ment 
ot th 
ance 
of pi 
days’ 
legis! 
contr 
same 
tion. 


ment 
assig 
ance 
ister 
squa 
been 
insu 
regis 
done 
the | 
stan 
polic 
grac 
as a 
insu 
the 


agin 
ness 


in tl 
effec 
and 
of tl 
ot 1 
“Jol 
acti 
con: 
noti 
dise 
who 
miu 


insu 
outs 
pres 
the 
izin 
bec: 
of { 
oth 


like 
1918 


anc 


Auto. ] Clark v. Employers Mutual Casualty Co. 1527 


a small amount by the policyholder and a payment each month by him keeps a 
sufficient balance which the company is so obligated to pay on five days’ notice to 
cover the contemplated advancements by Mr. Gunn and his son. It is the com- 
pany’s obligation to repay the unearned premium which is the subject of the assign- 
ment. 

[2] On reading sections 8959, 8960, 8961, and 8963 together, it is apparent that 
the intent of the Iowa insurance law is to protect policyholders in two ways. 
First, they are protected against any cancellation of their policies for any nonpay- 
ment of premiums without notice by registered mail, specifying a grace period 
of thirty days. Second, they are protected against being held liable by the insur- 
ance company for more than short rate payment for insurance during the period 
of protection, being accorded the right to require cancellation at any time on five 
days’ notice. Insurance contracts being largely on company printed forms, the 
legislative intent is manifest that no matter what may be incorporated into such 
contracts signed by policyholders or into separate agreements concerning the 
same, no valid contracts can be made to deprive policyholders of the above protec- 
tion. 

Accordingly, we think it clear that if Chauncey had made his Premium Pay- 
ment Service contract directly with the insurance company, that is, if he had 
assigned his interest in his policy to the company and had empowered the insur- 
ance company to cancel the insurance at its own will or discretion without reg- 
istered mail notice to him and without his days of grace, the contract would fall 
squarely within the prohibition of section 8959 of the Iowa Code and would have 
been made void by the terms of the statute. That section not only forbids an 
insurance company to cancel a policy for nonpayment of premium without such 
registered mail notice and grace to its assured, but, in order to prevent that being 
done indirectly which is forbidden to be done directly, the concluding words of 
the section are: “Anything in * * * a separate agreement to the contrary notwith- 
standing.” The section would avoid any agreement attempted to be made by a 
policyholder with the company to waive registered mail notice and the statutory 
grace if the agreement were contained in a policy, and a separate agreement, such 
as a note which would undertake to make the company attorney in fact for the 
insured to waive the registered mail notice and grace would also come within 
the letter of the statute and be void. 

The question is whether the result is different when the president and man- 
aging officer of the insurance company undertake themselves to carry on the busi- 
ness of obligating their policyholders to such contracts. 

{3] Corporations can act only through their agents. Although the contract 
in the present instance names Premium Payment Service as the one who may 
effect cancellation of Chauncey’s policy at will and without any notice to him, 
and may hold him to the payment for the whole term, the managing officers 
of the insurance company are the identical persons so described. It seems to be 
of no moment whether they be designated “Premium Payment Service,” or 
“John W. Gunn and Son”, or “Managing Officers of the Insurance Company 
actively engaged in carrying on its business.” The installment contract which 
constitutes “Premium Payment Service” the assured’s attorney to give five days’ 
notice of cancellation to the company means that Mr. Gunn may, in his own 
discretion and at his own will, give the notice to himself. And he is the one 
who is given the option to hold the insured to the payment of the whole pre- 
mium. 

[4] We think the contract which authorizes the managing officers of the 
insurance company, in their discretion, to effect cancellation of their company’s 
outstanding policy without registered mail notice and without the grace period 
prescribed by the statute and which empowers them to hold the insured to pay 
the whole premium amounts, in all practical intent, to the same thing as author- 
izing the insurance company itself to do so. Such a contract must be held void 
because the statute declares the policy of the state and prohibits the making 
of such insurance contracts, either by policies or by separate agreements. No 
other fair intendment can be drawn from the plain language used in the statute. 

Such construction of the statute does not conflict with the line of decisions 
like Warren v. Franklin Fire Ins. Co., 161 Iowa 440, 143 N.W. 554, 555, L.R.A. 
1918E, 477. In that case a property owner made an arrangement with an insur- 
ance agent to reinsure the property upon expiration of policies and in the event 
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any policy was canceled to insure in another company. The agent received 
instruction from a company which had issued a policy covering the property to 
cancel the same and he thereupon obtained a policy from another company. 
The Supreme Court of Iowa said: “Ordinarily he must have caused the statutory 
notice to be served on the insured, but this the latter had waived in advance 
by directing him to reinsure in another company, and upon this being done the 
cancellation became as effective as though notice had been served. Not only 
were his employments not inconsistent with the performance of his duty toward 


each but they were in harmony and well adapted to the accomplishment of the 


design of each. * * * [Citations.]” 


But the conflicting interests of Mr. Gunn in the situation here presented are 
apparent. As managing agent of the insurance company his duty to the. com- 
pany was to keep uncanceled as much good insurance as possible and to cancel 


bad risks as quickly as possible, but to see to it that the company complied with 
its statutory duties to its policyholders as to notice and grace. As to any agency 


for the assured, Chauncey’s primary interest and statutory right was not to 


suffer forfeiture of his policy without the notice and grace guaranteed by statute 
and not to be deprived of the right to terminate the insurance and cut off 
liability. But Mr. Gunn’s personal interest, under the name of Premium Pay- 
ment Service, was to earn the $4 fee for the financing service (that is, for him- 
self) with the least expense and delay to himself. The sooner the ee | was 


canceled out the sooner the $4 fee specified in the contract was earned and with 


the least use of his money. From the officer's personal standpoint, Chauncey 
nced not be notified or accorded a grace period, and no matter how good the 
risk was for the company it was against the interest of Premium Payment Ser- 
vice to continue it. 


_ In Niagara Fire Ins. Co. v. Raden, 87 Ala. 311, 5 So. 876, 878, 13 Am.St.Rep. 
36, an insurance policy contained the provision that the insurance might be ter- 


minated by the company on giving notice to the “person who may have pro- 


cured this insurance to be taken.” The company relied on cancellation made 
by giving notice to the agent who procured the insurance for the insured. The 
court said: “Smith is the agent of the company to issue the policy. He there- 
fore occupied an ambiguous attitude, or a double agency involving conflicting 


rights and duties. The provision above cited was not intended to cover a case 
of this character, It could not have been contemplated that the agent of the 


company should give notice to himself, as agent also of the insured, of the can- 
cellation or rescission of the contract of insurance, nor that he should pay to 
himself the return premium required to be paid under the terms of the con- 
tract, without which payment there could be no cancellation. If susceptible of 
this construction, the provision would be invalid as in violation of all sound 
principles of public policy, and we would so declare it, The law will not permit 
an agent thus to serve two masters, with conflicting interests.” 

The Iowa Supreme Court recognized in Warren v. Franklin Fire Ins. Co., 
quoted from above, that the purpose of the insurance statute was to prevent any 
terminating of a policy without the notice that would afford an assured ample 
time to negotiate for other insurance. That purpose was fully accomplished 
in the case considered by the Lowa court and in the numerous cases cited, In 


Spann v. Commercial Standard Ins, Co, 82 F.(2d) 593, 597, this court said: 


“We recognize that it is well settled by the authorities that an agent to procure 
insurance and to keep the property insured may accept notice of cancellation. 
See e. g., Orkin v. Standard Fire Ins. Co. of New Jersey, 99 N.J.Law, 114, 122 
A. 823, 824; Firemen’s Ins. Co. v. Simmons, 180 Ark. 500, 22 S.W.(2d) 45, 46. 
*** The reason underlying the rule is that as the agent is to keep the property 


insured, notice should be given to him, rather than to the principal, in order 


that he may at once secure substituted insurance. Schauer v. Queen Ins. Co.. 
88 Wis. 561, 60 N.W. 994, 995. * * * Acceptance of a notice of cancellation from 
the appellee as an incident to obtaining insurance elsewhere is one thing; send- 
ing the policy in of his own accord for the purpose of stopping the insurance 
on the truck is another.” But the decision of the Iowa court does not imply 


that the Iowa statutes sanction a contract between a policyholder and the man- 


aging officers of an insurance company, conferring on such officers unrestricted 


power to cancel the policy without any notice to the insured, or, at their will, 
to hold the insured to liability for the whole term of the insurance. 
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We are not called on to consider plans for “financing” premium payments in 
general. It was held in Chamberlain y. Employers’ Liability Assurance Cor- 
poration, 289 Mass. 412, 194 N.E. 310, that one insured under a motor vehicle 
liability policy could lawfully delegate to a third person the authority to effect 
cancellation of his policy and the cancellation effected by the agent in that case 
was upheld. It appeared, however, that the insured had constituted the third 
person his agent to procure the insurance in the first place; that the authority 


to effect cancellation was conditioned upon default in payment of the note 


given to the agent for the insurance; and that notice of cancellation was given 
t» the insurance company and to the insured. The particular questions here 
involved were not presented. 


Dawson vy. Concordia Fire Ins. Co., 192 N. C. 312, 135 S.E. 34, is relied upon 
by the insurance company here. There also a contract was made between the 


insured and the agent who procured the insurance, and it was agreed that upon 


failure of the insured to pay to the agent the amount due as premiums the agent 
might act for the insured to procure a cancellation of the insurance by the com- 
pany. The court upheld the contract, but without discussion of the question 
which we deem controlling here. It appeared to the court that the agent who 
had procured the insurance had fully performed all duties he owed to the 


iisurance company “when the policies were issued” and in the matter of pro- 
curing cancellation as agent of the insured there was no inconsistency with any 
duty owed the company. The Iowa case of Warren vy. Franklin Fire Ins. Co., 
supra, is cited, but the facts in the two cases are not closely analogous. 


[5] It need not be decided that a policyholder could not lawfully make such 
a finance contract with the managing officers of an insurance company or with 


the company itself consistently with the lowa statutes if the contract preserved 


the insured’s right to the statutory grace and notice of cancellation, and his 
statutory right to terminate his obligation on five days’ notice. But where the 
contract is between the policyholder and the insurance company, or the insur- 
ance company’s managing officers, the validity must be tested by the statute. 
The contract which confers on the managing officers power at will to cancel the 
insurance without statutory grace and notice, or, in their discretion, to hold the 


insured to liability for the whole term and which provides a fee to the officer 


personally for services inconsistent with his duties to the company, must be held 
to contravene the statute. It violates the letter and the spirit. 

[6] It is argued that Mr. John W. Gunn and his son had money of their 
own invested in Premium Payment Service and that on that account they ought 
to be regarded as third parties, independent of the insurance company. It can- 


not be denied that they did have, as stated, an individual interest different from 


their interest as officers of the insurance company. It would appear that such 


interest was entirely incompatible with their position with the insurance com- 
pany. But we consider their position with the company as determinative of the 
character of the contract involved herein. In practical effect and working out 
the installment plan of premium payment was really company business. The 
business was brought in by the company’s agents in the field—from its nature 


the officers could hardly have gotten it in any other way. In this case the 


soliciting agent of the company in the field obtained the contract from Chauncey 


upon the assurance that the company had an installment payment plan. Chaun- 
cey had no interest except to get and keep insurance and, no matter how his 
payments might be denominated, what he was paying was the cost of his insur- 
ance and nothing else. The business was done in the company’s offices and by 


its employees. Other companies were selling their insurance on the installment 


plan and the plan here involved helped this company to meet such competition 
and undoubtedly the company business was augmented by the installment busi- 
ness. The fact that, as between the company and its managing officers, the offi- 
cers were diverting a $4 charge out of the business from the policyholders to 
their own pockets was merely incidental. Such being the real situation, the 
courts ought not to let the business be so carried on as to defeat the statute 


and deprive the insured of rights the Legislature, by its enactments, preserved 


to them. They ought rather to strike down the unlawful features of the busi- 


ness—that part that violates the statute. We conclude that, as managing offi- 
cers, Mr. Gunn and his son were forbidden by the statute to contract for the 
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power to effect cancellation of the insurance without statutory notice to the 
insured, or to compel the insured to be liable for the whole term. 

The invalidity of the contract to cancel the insurance without statutory 
notice results from the statute as well as from those principles of the law of 
agency which also frown upon dual agencies where interests of different prin- 
cipals conflict—as the interests of the insurance company, the insured, and the 
“finance” partnership do in this case. 

As the evidence did not conclusively show that the policy was lawfully can- 
celed, the judgment should be reversed and the case remanded for a new trial. 

Reversed and remanded. 

CRAWFORD v. HALL. No. 26071. 
Court of Appeals of Georgia, Division No. 2. July 2, 1937. 
192 Southeastern Reporter 231. 
2. OWNERSHIP. 


Where insurer of stolen automobile had paid seller’s claim for unpaid purchase 
money under conditional sales contract, purchaser, to whom balance had been 
paid, could maintain suit against bailee for negligence in permitting theft and could 
recover full value of automobile. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

3. RIGHT OF ACTION. 

Where insured, after receiving insurance under theft policy, recovers full value 
of insured property from bailee responsible for theft, amount so recovered to 
extent of amount of insurance, where it is less than value of property, is recoverable 
for use of insurer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

4. BAILMENT. 

In suit against bailee for loss of property by theft as result of bailee’s alleged 
negligence, charge that plaintiff might recover full value of property at time 
of theft was not error. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

5. APPEAL AND ERROR. 

In suit against operator of parking lot for theft of automobile allegedly 
resulting from operator’s negligence, exclusion of testimony that operator had 
instructed employees to be careful about watching automobiles was not prejudicial 
where qperator was permitted to testify that he had boys in front and in back of 
lot to watch automobiles. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

6. BAILMENT . 

The fact that insurer had paid $391 for loss of automobile under theft policy, 
$191 being paid to seller in satisfaction of unpaid purchase price and remainder 
to buyer, did not preclude buyer from recovering $450 in suit against bailee for 
alleged negligence in permitting automobile to be stolen. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Error from City Court of Decatur; Frank Guess, Judge. 

Suit by Lucile Hall against J. M. Crawford. To review a judgment for plain- 
tiff, defendant brings error. 

Affirmed. 

Howard, Tiller & Howard, of Atlanta, for plaintiff in error. 

J. D. Tindall, J. F. Kemp, and Scott Candler, all of Atlanta, for defendant 
in error. 

Syllabus Opinion by the Court. 

STEPHENS, Presiding Judge. : 

[1] 1. In a suit against the operator of an automobile parking lot, brought 
by a person who had parked an automobile with the defendant, to recover for 
the loss of the automobile, which it was alleged was stolen as a result of the 
negligence of the defendant in failing to exercise due care to safeguard the prop- 
erty while it was in his custody, evidence that the automobile when it was left 
by the plaintiff at the defendant’s parking lot with a man employed there by the 
defendant, was placed at the back end of the lot near a point where the lot abutted 
on an alley which led into a street, that the lot was fenced and protected against 
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the alley by a barbed wire fence, that the automobile had disappeared and the wire 
fence had been cut, and that “bootleggers” frequented the premises, was sufficient 
to authorize the inference that the defendant was negligent in caring for and 
safeguarding the plaintiff’s automobile, and that as a result of such negligence 
the plaintiff’s automobile was stolen. 

[2-4] 2. Where personal property, which was sold under a conditional bill 
of sale whereby title thereto was retained in the seller until the entire purchase 
price is paid, and on which the purchaser held a policy of insurance against theft, 
is stolen, and the insurer pays, under the policy, an amount purporting to repre- 
sent the value of the property stolen, by paying the seller a sum sufficient to satisfy 
the seller’s claim for the unpaid purchase money and by paying the balance to 
the purchaser, the purchaser thereby becomes the owner of the full beneficial 
interest in the property and is the holder of the legal title, and may maintain 
against a bailee of the property a suit for damages for loss of the property by 
theft as a result of the alleged negligence of the bailee, and may recover a sum 
representing the full value of the property. The amount recovered, however, 
to the extent of the amount of insurance paid by the insurer, where it is less 
than the value of the property, is recoverable for the use of the insurer. 26 Ci). 
466; McCann v. Dixie Lake & Realty Co., 44 Ga.App. 700, 162 S.E. 869. On the 
trial of a suit by the purchaser, to recover against the bailee for loss of the 
property by theft as a result of the alleged negligence of the bailee, a charge of 
the court that the plaintiff, if entitled to recover, may recover the full value of the 
property at the time of the theft, is not error. 

[5] 3. Where the suit is one to recover of the defendant for the loss of the 
plaintiff’s automobile which the plaintiff had left with the defendant for the pur- 
pose of being parked on the defendant’s parking lot, and it is alleged that the 
automobile was stolen through the negligence of the defendant in failing to care 
for and safeguard the automobile, the exclusion from evidence of testimony of an 
employee of the defendant, that the defendant had instructed the servants on 
the parking lot always to be careful about watching automobiles, was not harmful 
to the defendant, where elsewhere evidence to the same effect was admitted which 
consisted of the testimony of the defendant that he had boys in the front and in 
the back of the parking lot to watch out for automobiles. 

[6] 4. The evidence authorized the inference that the plaintiff’s automobile, 
which had been parked with the defendant, was stolen as a result of the defendant’s 
ngligence, and that the verdict for the plaintiff, which was in the sum of $450, 
represents the full value of the automobile at the time of the theft. The verdict 
is not unauthorized in the amount so found, although it appeared uncontradicted 
from the evidence that the insurer had paid the sum of $391 as representing the 
loss under the policy of theft insurance which the plaintiff had on the automobile, 
by a payment of $191 to the seller, from whom the plaintiff had bought the auto- 
mobile in full satisfaction of the unpaid purchase price, and had paid $200 to the 
plaintiff. 

Judgment affirmed. 

Sutton and Felton, JJ., concur. 


PARKS v. MATHEWS et al. No. 6422. 
Supreme Court of Idaho. June 1, 1937. 
Rehearing Denied July 1, 1937. 
69 Pacific Reporter (2d) 781. 
2, DELIVERY OF POLICY. 

In stating cause of action agaist insurer for damages sustained in collision 
with insured automobile, allegation that insurer issued and delivered policy to auto- 
mobile owner is proper. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

4, OWNERSHIP. 

In stating cause of action against insurer for damages sustained in collisiorr 
with insured automobile, allegations that automobile was registe red in certain per- 
son’s name, that driver was operating automobile with owner’s consent, and that 
damages to property and injuries to person resulted from collision, were proper 
and relevant. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Budge and Givens, JJ., dissenting. 
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Appeal from District Court, Ada County, Charles F. Koelsch, Judge. 

Action for damages by John Parks against Helen Mathews and others. From 
a judgment of dismissal, the plaintiff appeals. 

Reversed and remanded, with instructions. 

S. T. Schreiber, of Boise, for appellant. 

Elam & Burke, of Boise, for respondents. 

Hoven, Justice. 

In February, 1936, appellant was driving a draft horse hitched to a loaded 
wagon on one of the highways of this state. While he was so driving, an auto- 
mobile driven by Helen Mathews and owned by Roy E. Mathews ran into the 
rear of the wagon, killing the horse and allegedly damaging the wagon and injur- 
ing appellant. In July following the accident, appellant commenced an action 
against Helen Mathews, the driver of the car, and her father, Roy E. Mathews, 
to recover damages alleged to have been sustained on account of the accident, 
and joined the Farmers Automobile Inter-Insurance Exchange (hereinafter called 
the Exchange) as a party: defendant, upon the theory, apparently, that the 
Exchange by issuance and delivery of an accident policy to respondent Roy E. 
Mathews, had become liable to appellant for such damages as he had sustained 
by reason of the accident. Following the filing of an original complaint, appellant 
filed an amended complaint. To the amended complaint each of the respondents 
filed separate, general, and special demurrers, motions to strike, and motions to 
separately state causes of action. 

The trial court sustained the general demurrer of defendant and respondent 
Roy E. Mathews, as well as his motion to strike certain allegedly irrelevant, sham, 
redundant, immaterial, and prejudicial matter from the amended complaint. It 
overruled respondent Helen Mathews’ general demurrer but sustained her special 
demurrer. The trial court also sustained the motion of the Exchange to strike 
certain matter from the amended complaint upon the ground that it was irrelevant, 
sham, redundant, immaterial, and prejudicial, but did not rule upon the general 
or special demurrers filed by the Exchange. 

The record presents three questions for determination: First, whether the 
court erred in sustaining the motion of the Exchange to strike; second, whether 
the court erred in sustaining the motion of respondent Roy E. Mathews to strike 
certain matter from the amended complaint; and, third, whether the court erred 
in sustaining the special demurrer of Helen Mathews. 


These questions will be discussed in the order stated. 


It appears that the motions to strike of the respondents are identical. The 
Exchange moved to strike and the trial court struck from the title to the action: 
“Roy E. Mathews and Farmers Automobile Inter-Insurance Exchange (a corpora- 
tion) by Farmers Underwriters Association, its attorney-in-fact.” It also struck 
the following matter: “and that the Farmers Automobile Inter-Insurance Exchange 
is an insurance corporation, duly organized, existing under and by virtue: of the 
laws of the State of California, with its principal place of business at Los Angeles, 
and empowered to transact business and issue automobile liability insurance in 
Idaho, having heretofore complied with the laws of the state relative to foreign 
corporations doing business in this state, and maintains an office at Boise, Ada 
County, Idaho.” Also the following matter: “defendant’s, Roy E. Mathews’, 
automobile, (said Roy E. Mathews being the father of defendant Helen Mathews) ; 
and who had given his full consent and permission to drive and use the said 
car.” Also the following: “which automobile was and is registered in the name 
of Roy E. Mathews, as owner.” Also: “bruising his body and injuring his back, 
knocking him senseless and permanently crippling and incapacitating him, and 
leaving him under said wreck by the roadside until released from his predicament 
by travelers on said highway.” Also: “by the consent, approbation, and permis- 
sion of her father, Roy E. Mathews, the owner of said machine and who had 
full knowledge of her recklessness and carelessness as a driver and knew or should 
have known that she was an unsafe person to operate his automobile at any time.” 
Also paragraph numbered V of the amended complaint, reading as follows: “That 
theretofore the said Roy E. Mathews in contemplation for safety from loss by 
accident, procured a policy of insurance from the defendant Farmers Automobile 
Inter-Insurance Exchange and paid the premium thereon with a guaranty in case 
of liability incurred by reason of any accidents of his own, or by his agents, 
servants, or employees, or members of his family in the operation of said car, 
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an accidental loss incurred through and by the said automobile upon the public 
highway and through the operation of said car that the same be indemnified 
fully and that the said Farmers Automobile Inter-Insurance Exchange agreed 
in consideration of the premium paid and to be paid to insure the said defendant 
as named herein for an initial term of six months from twelve o'clock noon, 
Standard Time, at insured’s stated address on the effective date shown and set out 
in the application and for such succeeding terms of six months as the guaranty 
deposit is maintained and required by the policy and the application therefor 
while the automobile heretofore described is and remains within the limits of the 
continental limits of the United States.” Also paragraph numbered VI of the 
amended complaint, reading as follows: “That the said Farmers Automobile Inter- 
Insurance Exchange, defendant, is a foreign corporation, licensed to engage in 
the insurance business in the state of Idaho, and as such corporation insures 
against liability to others by reason of the operation of motor vehicles; that prior 
to the time of said accident, heretofore set forth, defendant Farmers Automobile 
Inter-Insurance Exchange at Boise, Ada County, Idaho, did issue and deliver a 
policy of automobile liability insurance to defendant Roy E. Mathews for a 
valuable consideration, upon an application duly made, copies of which application 
and insurance policy are hereto attached and impleaded and made a part of this 
complaint and marked exhibit “A”, upon which application the policy was issued 
covering and by which it agreed to pay any liability incurred on account of injury 
to property or persons of others by reason of the operation of the automobile 
owned and operated by defendant or members of his family, agents, or servants, 
with his consent; also any person while using the automobile or any person or 
organization legally responsible for the use thereof, all of which facts are more 
fully set out in the original policy which is in defendants’ possession; that said 
policy of insurance was in full force and effect on the 22d day of February, 1936, 
the day and time the accident in question occurred, and by reason and by virtue 
of the terms of said policy said defendant Farmers Automobile Inter-Insurance 
Exchange is liable to the plaintiff for damages caused by said accident because 
of the negligence of the defendants, Helen Mathews and Roy E. Mathews within 
the specified limitations and terms in said policy in the sum not to exceed ten 
thousand dollars.” Also paragraph numbered VII of the amended complaint, 
reading as follows: “Plaintiff further upon information and belief alleges: that 
assured has fully complied with any and all the conditions contained in policy 
on his part to be performed prior to the bringing of this action,” 

Section 5-802, I.C.A., provides that: “Sham and irrelevant matter—Sham and 
irrelevant answers, and irrelevant and redundant matter inserted in a pleading, 
may be stricken out, upon such terms as the court may in its discretion, impose.” 

The motion of the Exchange to strike the above-quoted matter from the 
-amended complaint was made upon the ground that it was “irrelevant, sham, 
redundant, immaterial and prejudicial.” Respondent Exchange did not, in its 
motion, move to strike any of the above-quoted matter upon the single ground 
that it was “sham,” nor upon the single ground that it was “irrelevant,” nor upon 
the single ground that it was “redundant.” It moved to strike such matter from 
the amended complaint upon but one ground, to wit, that it was all “irrelevant” ; 
that it was also all “sham”; that it was also all “redundant”; that it was also all 
“immaterial”; and that it was also all “prejudicial”. In other words, the Exchange 
moved to strike the said matter from the amended complaint upon the ground 
that it was all equally “irrelevant, sham, redundant, immaterial and prejudicial.” 
No attempt was made to separate the “sham” matter, if any, from the “irrelevant,” 
if any, nor the “irrelevant” matter, if any, from the “redundant,” nor was any 
attempt made to separate the “sham, irrelevant, and redundant” matter, if any, 
from the relevant matter, if any. 


We are not required to determine whether the amended complaint states a 
cause of action against the Exchange, because the trial court did not pass upon 
the general demurrer of the Exchange challenging the sufficiency of that complaint. 
To repeat, the question is: Did the trial court err in sustaining the motion to 
strike made by respondent Exchange? 

[1] In stating any cause of action, no matter what it might be, against a 
corporation, it is proper and usually necessary to allege its corporate existence 
and, if organized pursuant to the laws of another state, it is also proper to allege 
that it is a foreign corporation; nevertheless, the trial court struck from the 
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amended complaint the matter alleging the corporate existence of the Exchange. 

[2, 3] And in stating a cause of action against a surety company for damages 
sustained in an automobile accident on account of the negligence of an agent of 
an insured car owner, upon the theory that the insurer undertook and promised 
that it would pay to any person or persons who might be injured through the 
carelessness or negligence of the insured car owner, or his agent, in operating 
the automobile, the amount of damages suffered, not exceeding the amount stated 
in the policy, it is both proper and relevant to allege that the company issued and 
delivered a policy to the car owner, in that until a policy has been issued and deliv- 
ered, there is no contract and, therefore, no liability on its part either to a third 
person or to any one else. The trial court, however, struck from the amended 
complaint the allegation that the Exchange issued a policy of insurance to respond- 
ent Roy E. Mathews prior to the accident. Conceding, for instance that the 
fact of the issuance of the policy, as well as the allegations of the complaint 
touching the alleged liability of the Exchange to appellant for the damages he 
claims to have suffered, could have been alleged in more apt language, it does not 
follow that such matter is, on that account, either sham, or irrelevant, or redundant. 

[4] Moreover, in stating such a cause of action, it is proper and relevant to 
allege, for example, that an automobile involved in an accident is registered in the 
name of a certain person, as a circumstance tending to show ownership, and it 
is proper and relevant to allege that the person driving the car at the time of the 
accident was driving it with the consent of the owner, in that such consent is one 
of the necessary elements of “agency,” and it is likewise proper and relevant to 
allege damage to property and injuries to the person, if any, in that unless damages 
of some character are sustained, none can be recovered, no matter what the terms 
of the accident policy may be; nevertheless, the trial court struck all such matter 
from the amended complaint. Some of the matter stricken from the amended 
complaint is, no doubt, irrelevant, but respondent Exchange did not, in its motion 
to strike, separate that matter from the relevant matter. 

This court held in Valley Lumber Co. v. McGilvery, 16 Idaho, 338, 101 P. 94, 
95, that: “Where some parts of the matter attempted to be stricken out from a 
pleading upon the ground that the same is sham, redundant, and irrelevant are 
intermingled with facts which are relevant and proper, it is not error to overrule 
said motion, as it is necessary to separate, in the motion, the particular parts 
claimed to be sham, irrelevant, and redundant from those which are relevant 
and proper.” And, in a later case, Maxwell v. Twin Falls Canal Company, 49 
Tdaho, 806, 810, 292 P. 232, this court adhered to the above-quoted rule. 

[5] The converse of that rule is that where, as in the case at bar, irrelevant 
facts are intermingled with relevant, and the irrelevant are not separated from 
the relevant, it is error to strike both the irrelevant and the relevant. 

[6] Where matter alleged in a complaint is foreign to any theory of plaintiff's 
case, it is, of course, irrelevant, and may be stricken; but where it is relevant 
upon any theory, it is error to strike even though the matter falls short of stating 
a cause of action, in that the sufficiency of complaints must be tested by demurrer 
as provided by section 5-607, I.C.A. 

[7] The trial court, upon the motion of respondent Roy E. Mathews, also 
struck all of the above-quoted matter from the amended complaint. There is 
enough alleged in the amended complaint to make it apparent that appellant seeks 
to recover damages from respondent Roy E. Mathews upon the theory that the 
relationship of principal and agent existed between him and respondent Helen 
Mathews at the time of the accident. Again, there is no question raised by the 
motion as to whether the matter stricken sufficiently alleges “agency.” The ques- 
tion is: Is such matter relevant in alleging that such a relationship actually existed? 
An instance or two will serve to illustrate the relevancy of some of the matter 
stricken. It must be conceded that it would be both proper and relevant to allege 
the ownership of the car in question, that the person driving it at the time of 
the accident was driving it with the consent of the owner, as well as the damage 
to property and injury to person, if any, and allegations of that nature are as 
relevant in alleging “agency” against a car owner as they are against a surety 
company, where it is sought to recover damages upon the theory hereinbefore 
mentioned. 

In closing our discussion of the first and second questions, we desire to 
emphasize the fact that we are not by any means holding that the amended 
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complaint sufficiently alleges that the relationship of principal and agent existed 
between respondent Roy E. Mathews, and respondent Helen Mathews, at the time 
of the accident, nor that such complaint states a cause of action against respondent 
Exchange, but only that some of the matter stricken was relevant to the theory 
upon which appellant seeks to recover. 

We come now to the third question presented by the record: Did the trial 
court err in sustaining the special demurrer of respondent Helen Mathews? It 
is alleged in the amended complaint that: 

“Helen Mathews * * * coming on from the rear at a rapid and negligent speed 
drove said automobile in a careless and negligent manner and collided with plain- 
tiff’s wagon * * * 

“That said injury to plaintiff and damage * * * were the direct result and 
proximate cause of gross careless, negligent, heedless, and reckless operation of 
the Chevrolet car * * * that the said defendant Helen Mathews drove the said 
machine deliberately at a high rate and unsafe speed into the vehicle of the plain- 
tiff, ** *’ 

It will be observed the allegation that respondent Helen Mathews deliberately 
drove the machine at a high rate of speed into the vehicle of the plaintiff, and the 
allegation that “Helen Mathews * * * coming on from the rear at a rapid and 
negligent speed drove said automobile in a careless and negligent manner and 
collided with plaintiff's wagon * * * ,” and the allegation “that said injury to 
plaintiff and damage * * * were the direct result and proximate cause of gross 
careless, negligent, heedless, and reckless operation of the Chevrolet car * * * ,” 
are commingled in one count of the amended complaint. 

Respondent Helen Mathews demurred specially upon the ground, among 
others, that the complaint was ambiguous in that it could not be ascertained from 
such allegations as to whether the damages sought to be recovered “were wholly 
due and caused by the defendants’ acts and were the direct result and proximate 
cause of gross careless, negligent, heedless, and reckless operation of the Chevrolet 
car,” or whether appellant sought to recover damages upon the ground “that the 
said defendant Helen Mathews drove said machine deliberately at a high rate and 
unsafe speed into the vehicle of the plaintiff.” 

[8, 9] Where, as here, two causes of action are improperly united and 
commingled in one count of the complaint, the proper remedy to reach that defect 
is by motion to require the plaintiff to state such causes of action in different 
counts. Darknell v. Coeur D’Alene, etc., Transp. Co., 18 Idaho, 61, 108 P. 536; 
Labonte v. Davidson, 31 Idaho, 644, 175 P. 588. In most instances the commingling 
of two or more causes of action in one count of a complaint would render the 
pleading uncertain as to whether a recovery would be claimed upon the ground, 
as in the case at bar, of a deliberate and unlawful injury, or upon the ground of 
a negligent injury; nevertheless, where the ambiguity or uncertainty arises, as 
in the instant case, by reason of such commingling, the remedy is by motion to 
require that the causes of action be separately stated in different counts. 

The judgment is reversed and the cause remanded, with instructions to the 
trial court to deny the motions to strike of respondents Exchange and Roy E. 
Mathews, and to overrule the special demurrer of respondent Helen Mathews, and 
generally for further proceedings in harmony with this opinion. Costs awarded 
to appellant. 

Morgan, C. J., and Ailshie, J., concur. 

Givens, J., dissents. 

Budge, Justice, dissents. 


DERUY MOTOR CO. v. INSURANCE CO. OF NORTH AMERICA. No. 33317. 
Supreme Court of Kansas. July 10, 1937. 
69 Pacific Reporter (2d) 677. 
AMOUNT OF LOSS. 

Where automobile fire policy provided that amount of loss should be ascer- 
tained by insured and insurer by mutual agreement and that loss should be paid to 
insured and to mortgagee, mortgagee of insured automobile was bound by terms 
thereof and could not maintain action against insurer which had tendered payment 
of amount of loss ascertained by agreement with insured. 


(For other cases, see Insurance, Dec. Dig. § 566.) 
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Syllabus by the Court. 

Where the specific terms of a fire insurance policy provide that in case of loss, 
the insured and the insurer may ascertain the amount of the loss by mutual agree- 
ment, and that the amount so ascertained shall be paid to the insured and to the 
mortgagee, the mortgagee is bound by the terms of the policy and has no cause 
of action against the insurer who has tendered payment in accordance therewith. 

Appeal from District Court, Crawford County; Leland M. Resler, Judge. 

Action by the Deruy Motor Company against the Insurance Company of 
North America. From an adverse judgment, defendant appeals. 

Reversed and remanded with instructions. 

P. E. Nulton and R. L. Letton, both of Pittsburg, for appellant. 

Robert S. Lemon, of Pittsburg, for appellee. 

Dawson, Chief Justice. 

This was an action to recover on a policy of insurance issued to Robert 
Begando to protect him against the loss of his automobile by fire. 

Begando had given plaintiff, the Deruy Motor Company, a chattel mortgage on 
the automobile to secure an indebtedness of $675.52. 

The significant features of the insurance policy of present concern may be 
summarized thus: 

Name of Insurer: Insurance Company of North America. 

Name of Insured: Robert Begando. 

Kind of Contract: Automobile Policy No. NSW 7112. 

Date of Policy: March 12, 1935, to run one year. 

Perils Insured Against: Fire, etc. 

Description of Property Insured: Dodge Coach, 6 cylinders, Model 1934, Serial 

Number 3695661, cost $873: Mortgage lien $237.20. 

“B. Loss Payable Clause: Subject to all the provisions, exclusions, conditions 
and warranties contained in this policy, loss, if any, payable, as interest may appear, 
to Insured and Deruy Motor Co., of Pittsburg, Kan. or assigns. * * * 
“Limitation of Liability and Method of Determining Same: 

“This company’s liability for loss or damage to the automobile described herein 
shall not exceed the actual cash value thereof at the time any loss or damage 
occurs, and the loss or damage shall be ascertained or estimated accordingly * * * 
such ascertainment or estimate shall be made by the insured and this company. 

On August 30(?), 1935, Begando’s automobile was destroyed by fire. On May 
19, 1936, pursuant to an agreement with Begando touching the amount of the loss 
and defendant’s liability thereunder, defendant executed its bank draft for $400 
payable to Robert Begando and Deruy Motor Company. The draft recited that it 
was “In full settlement of all claims for loss and damage which occurred on the 
20th day of August, 1935, to property insured under Policy No. N5W 7112.” 

Begando indorsed this draft and tendered it to the plaintiff motor company. 
which declined it, and it was deposited with the clerk of the district court of 
Crawford county in which this lawsuit later originated. 

The Deruy Motor Company brought this action against the insurance company 
for $597, being the alleged amount due it on Begando’s note secured by the chattel 
mortgage on the insured automobile. It set up a copy of the insurance policy as an 
exhibit attached to its petition. It ignored the obvious discrepancy between the 
amount of the mortgage, $237.20, as stated in the insurance policy and the amount 
due as alleged in its petition: and did not ask that the error as to the amount 
named therein, if it was an error, be corrected by amendment. The petition stated 
at length the facts we have summarized above and prayed for judgment for the 
alleged amount of its chattel mortgage, $597. 

Defendant's demurrer to this petition was overruled and it appeals, contending 
that in strict accordance with the plain and specific terms of the insurance policy it 
has settled and paid its obligation in full and the the trial court’s ruling on the 
demurrer was erroneous. 

As the soundness of this contention is rather apparent, we turn to appellee's 
brief to discover, if we may, some logical basis on which the judgment can be 
sustained. 

Appellee’s brief opens with an observation that on the legal question of present 
concern there is a minority view which supports the contention of appellant, but 
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that the weight of authority support the ruling of the trial court. Many citations 
are given, including that of Lervold v. Republic Mutual Fire Ins. Co., 142 Kan. 43, 
at pages 46, 47, 45 P.(2d) 839, 842, 106 A.L.R. 673, where this court said: 

“In this state, in accord with the weight of authority, it has been held that the 
provisions of a mortgage clause attached to a fire insurance policy constitute a con- 
tract between the insurance company and the mortgagee. Stamey v. Assurance Co., 
93 Kan. 707, 150 P. 227; Hill-Howard Motor Co. v. Indemnity Co., 116 Kan. 109, 
115, 225 P. 1056 [38 A.L.R. 362].” 

Paraphrasing this language and applying it to the case at bar, the provisions 
of the mortgage clause in this fire insurance policy constitute a contract between 
this defendant and this plaintiff. What are those provisions which constitute this 
contract? The pertinent ones are those we have already quoted in this opinion. 
The loss is not payable to the mortgagee singly but to the insured and Deruy Motor 
Company, the plaintiff herein. 

Again, what is the provision of this insurance policy which “the weight of 
authority” declares to constitute a contract between the defendant insurance com- 
pany and the plaintiff mortgagee whereby the amount of the loss is to be ascer- 
tained? This policy (which constitutes a contract between plaintiff and defendant— 
according to the majority view) provides that the amount of the loss is to be ascer- 
tained “by the insured [Begando] and this [defendant] company.” In the Stamey 
Case cited in the quotation from our recent Lervold Case, the policy contained a 
provision, “Loss, if any, is first payable to the [mortgagee] as their interest may 
appear.” It needs no multiplicity of words to demonstrate that the Stamey Case 
supplies no rule of law to be followed in the case at bar. The case of Hill-Howard 
Motor Co. v. Indemnity Co., 116 Kan. 109, 225 P. 1056, 38 A.L.R. 362, is instructive, 
but it tends to support the appellant’s position in this case, particularly where it 
declares that in the absence of some provision in the policy or mortgage clause 
creating a different relation, the mortgagee’s rights depend upon the rights of 
the insured. 

Looking into some of the cases from other jurisdictions cited by appellee, it was 
held in Hall v. Fire Association, 64 N.H. 405, 13 A. 648, that “A mortgagee to whqm 
a policy of fire insurance is made payable in case of loss is not bound by an adjust- 
ment of a loss made without his knowledge or consent by the mortgagor with the 
insurance company.” 


The same ruling was made in Harrington v. Fitchburg Insurance Co., 124 Mass. 
126; also in Hathaway v. Orient Ins. Co., 134 N.Y. 409, 32 N.E. 40, 17 L.R.A. 514; 
but in none of those cases was there a provision that the loss was to be ascertained 
by the insured and the insurer, such as was explicitly stated in the policy sued on in 
this action. The case of Insurance Co. v. Stein, 72 Miss. 943, 18 So. 414, does 
lend some support to appellee’s position. In that case it is inferable that the policy 
provided that in case of loss an appraisement thereof was to be made by persons 
selected by the insurer and insured. The court held that such a provision was not 
binding on a mortgagee, to whom, by the terms of the policy, the loss was payable. 
“His rights, as against the company, become fixed upon the loss, and he, instead 
of the insured, is the real party in interest”; and that his rights “were not to 
be diminished or destroyed by his debtor’s subsequent actions.” This is respectable 
authority, but the case is distinguishable on one ground, at least. In our case, the 
loss was not payable to the mortgagee, but payable to both mortgagor and mort- 
gagee, the manifest purpose of such a provision being that the insurer was deter- 
mined not to be involved in any controversy between mortgagor and mortgagee 
touching the payment of the insurance money if a loss should occur. It is not sug- 
gested that such a feature of an insurance policy is against public policy, and we 
think the defendant was in the clear when it settled the loss and paid in accordance 
with its contract. 


In Chandos et al. v. American Fire Ins. Co. of Philadelphia, 84 Wis. 184, at 
pages 188, 189, 54 N.W. 390, 391, 19 L.R.A. 321, the insurance policy contained a 
Provision which read: 

“The amount of sound value and of damage to the property may be deter- 
mined by mutual agreement between the company and the assured; or, if they fail to 
agree, the same shall then, at the written request of either party, be ascertained by 
an appraisal of each article of personal property, or by an estimate in detail, if a 
building, by competent and impartial appraisers, one to be selected by each party, 
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and the two so chosen shall first select an umpire to act with them in case of their 
disagreement, and, if the said appraisers fail to agree, they shall refer their differ- 
ences to such umpire; and the award of any two in writing, under oath, shall he 
binding and conclusive as to the amount of such loss or damage.’ ” 

The assured and the company could not agree on the amount of the loss and 
appraisers were chosen in accordance with the provision quoted above, and they 
made their appraisement and award. A mortgagee of the property was not a party 
to the appraisement and had no notice of it. He objected to the award, but the 
court held that under the specific terms of the policy the assured and the insurer 
had the right to enter into the appraisement, without notice to the mortgagee and 
without his approval, and that he was bound by the award. ‘To like effect was Erie 
Brewing Co. v. Insurance Co., 81 Ohio St. 1, 89 N.E. 1065, 25 L.R.A.(N.S.) 740, 
135 Am.St.Rep. 735, 18 Ann.Cas. 265, 

In Collinsville Savings Society v. Boston Ins. Co., 77 Conn. 676, 60 A. 647, 69 
L.R.A. 924, the insurance policy provided for the appointment of two appraisers and 
an umpire if a loss occurred. A fire occurred; appraisers and umpire were 
appointed and discharged their functions. The mortgagee objected to the award 
and sued for the alleged amount of the loss. The court held: 

“The insertion, in a Connecticut standard policy of fire insurance, of the ‘open 
mortgage clause’—whereby the loss, if any, becomes payable to a specified mortgagee 
as his mortgage interest may appear—does not make him a party to the contract 
nor entitle him to participate in an adjustment of the loss by appraisers, to whom it 
has been submitted by the property-owner and insurer pursuant to the terms of the 
policy. Under such circumstances the sum awarded by the appraisers and accepted 
by the owner, even if calculated upon an erroneous basis, is obligatory upon the 
mortgagee without regard to his concurrence or ratification.” 

In discussing the case just cited, the learned court supplies a keynote which may 
explain the divergent views on the question at bar. The controlling factor is to 
he found in the terms of the insurance contract. They govern; and they may not 
be waved aside. Those contained in the contract sued on in this action bound the 
parties concerned. They bound the mortgagee. It had no rights independent of 
the mortgagor. Anno.—Insurance—Mortgage Clause, 19 A.L.R. 1449 et seq. 

The case of Orenstein et al. v. New Jersey Ins. Co., 131 S.C. 498, 500, 127 S.E. 
570, is particularly instructive. One Orenstein had a stock of merchandise. He 
owed a bank $2,232.47. He procured a policy of fire insurance for $2,500 from 
defendant and put it up with the bank as collateral security. The policy contained 
a “short form loss payable clause,” which provided that arly loss should be payable 
to the bank as its interests might appear. The policy also provided that in case of 
loss, and disagreement between insured and insurer, such loss and damage was to 
be fixed by arbitrators and an umpire selected under the terms of the policy. A fire 
loss occurred. The loss and damage was ascertained by arbitrators chosen as the 
policy ptescribed. Their estimate of the loss was fixed at $862.80. 

In the opinion the court discusses the so-called “union mortgage clause,” and the 
“simple loss payable clause,” and cites and analyzes the familiar cases, some of 
which we have mentioned in this opinion; and held: 

“Under simple or short form of loss payable clause, mortgagee is bound by . 
appraisal performed under terms and conditions of policy, especially when loss 
payable clause is made subject to provisions of policy. * * * 


“Where fire policy provides method for determining amount of loss, such pro- 
visions are binding on parties thereto, and holder of policy, as collateral security or 
under assignment from insured, has no higher rights than were vested in insured.” 
(Syl. 5 and 8.) 

Included in its opinion is a paragraph from Joyce on Insurance, so pertinent 
that we repeat it here: 


“Where a policy insuring premises against loss by fire and having a mortgage 
clause attached, provides that in the event of a loss and a disagreement as to the 
amount thereof, there shall be an appraisal fixing such amount, the appraisers to be 
chosen by the insurer and the insured; such provision is binding on the mortgagee 
and he is bound by that appraisal, although he did not. participate in the appointment 
of the appraisers, had no notice of the appraisement or of the proceedings result- 
ing therein, and a ‘mortgage clause’ attached to a policy at the time of execution 
which makes the loss, if any, under the policy, payable to the mortgagee, as his 
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interest may appear is not an assignment of the policy to the mortgagee, and, in the 
absence of fraud or collusion he is bound by the award of the appraisers, provided 
for and required by the terms of the policy in the event of a disagreement between 
the insured and the insurance company as to the amount of the loss, although the 
mortgagee was not a party to and had no notice of the appraisement and award.” 
5 Joyce’s Law of Insurance (2d Ed.) § 3249, 

See, also, 26 C.J. 273; 14 R.C.L. 1084; and note to Hill Motor Co. v. Indemnity 
Co., 116 Kan. 109, 225 P. 1056, in 38 A.L.R. 367 et seq. 

The judgment is reversed and the cause remanded with instructions to enter 
judgment for defendant. 


STATE HIGHWWAY COMMISSION v. AMERICAN MUT. LIABILITY 
INS. CO. OF BOSTON. No. 33240. 
Supreme Court of Kansas. July 10, 1937. 
70 Pacific Reporter (2d) 20. 
2. RIGHT OF ACTION. 

State Highway Commission could maintain action against private motor car- 
rier’s insurer to recover damage to bridge caused when private motor carrier’s 
truck of overweight was driven onto bridge without impleading the insured car- 
rier (Gen.St.1935, 66-1,128, 68-152f). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

5. ISSUANCE OF POLICY. 

In action by State Highway Commission to recover damage to bridge caused 
by private motor carrier’s truck of overweight, portion of petition seeking to 
show defendant insurer issued policy covering carrier was defective (Gen.St.1935, 
66-1,128, 68-152f). 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

Syllabus by the Court. 

1. In an action to recover damages to a bridge on a public highway which broke 
and fell when a private motor carrier’s truck of overweight was driven upon it, 
it is held: (1) Plaintiff had the right to maintain the action; (2) the action could 
be maintained against the insurance carrier without impleading the insured; (3) 
the petifion was defective in particulars mentioned in the opinion; (4) and the 
defendant’s demurrer to it should have been sustained. 

2. Where timely motions are leveled against a petition, and these are resisted 
by plaintiff and overruled by the court, the sufficiency of such petition is to be 
strictly construed when tested by demurrer thereafter lodged against it—following 
Mergen v. Railroad Co., 104 Kan. 811, 180 P. 736; and Brunsilius v. Farmers’ & 
Merchants’ State Bank, 143 Kan. 148, 53 P.(2d) 476. 

Appeal from District Court, Jewell County; William R. Mitchell, Judge. 

Action by the State Highway Commission against the American Mutual Liabil- 
ity Insurance Company of Boston. Judgment for plaintiff, and defendant appeals. 

Judgment reversed and cause remanded, with instructions. 

Charles L. Hunt and Frank C. Baldwin, both of Concordia, for appellant. 

Wint Smith and Otho W. Lomax, both of Topeka, for appellee. 

Dawson, Chief Justice. 

This is an appeal from a judgment overruling a demurrer to a petition in 
which the State Highway Commission seeks to recover damages for the destruction 
of a bridge on a public highway. 

The petition alleged that heretofore about 1900 a bridge of steel and wood 
was constructed at public expense over Buffalo creek on a public road in Jewell 
county. This bridge was adequate to carry the traffic of that time; but it was not 
designed to carry the heavy motor traffic of 1934, by which time the bridge and 
road of which it was an integral part had passed under the statutory control of 
the State Highway Commission. 

The petition alleged that at distances not less than 250 feet from each end 
of the bridge certain signs had been posted; that these signs were 24 inches 
square, with black raised letters on a white background bearing this legend: 

“LOAD LIMITS 
PERMITTED 
ON THIS BRIDGE 
MAXIMUM 
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WEIGHT 2 TONS 
WIDTH 8 
HEIGHT 13’ 
TRACTORS WITH LUGS 
PROHIBITED.” 

It was also alleged that these signs had been posted long prior to April 15, 
1934, and that they “were open, visible and notorious to all users of and travelers 
on said highway.” , 

Plaintiff alleged that on that date a heavily loaded truck belonging to the 
Concordia Creamery Company and operated by one Glen Calder, its employee, 
and one Ben Tipton, as helper, drove upon the bridge; that this truck without 
its load weighed 6,540 pounds and that its load consisted of 2,000 pounds of feed, 
one barrel of oil, and 80 to 100 empty cream cans each of which weighed about 
25 pounds; that the total weight of truck and its load was “at least two and one- 
half times the load limit permitted on the aforesaid bridge.” 

It was further alleged that while in the employment of the Concordia Cream- 
ery Company, and in the pursuit of its business, that company’s employees drove 
this overloaded truck on this bridge, whereby the bridge was knocked off its 
north abutment and “broken, bent, demolished, ruined and destroyed.” 

Plaintiff further alleged that the reasonable cost of restoring the bridge would 
have been $1,597.88, but as it was not designed to suit the heavy traffic of the 
present time, a new bridge costing a much greater sum was erected by the plain- 
tiff; and that the demolition of the old bridge caused plaintiff to expend the sum 
= —" to maintain a two-mile detour during the period of constructing the new 

ridge. 

For cause of action against this defendant, the American Mutual Liability 
Insurance Company of Boston, plaintiff alleged that on June 1, 1933, the Concordia 
Creamery Company presented to the State Corporation Commission an application 
for .a permit to operate its motor vehicles on the public highways as a “Private 
Motor Carrier,” and filed with the commission a copy of a policy of liability 
insurance, No. Al, 166672, issued by the defendant and expiring on June 1, 1934: 
and pursuant thereto the Commission issued a permit to the Concordia Creamery 
Company to operate its motor trucks on the public highways. 

Attached to the amended petition is a copy of the policy, which in brief 
recites that it was issued to the Fairmont Creamery Company and/or its subsid- 
iaries, and that it bound itself—‘“‘l. To Pay, within the policy limits applying 
thereto, EACH LOSS by reason of liability imposed upon him [insured] by law 
for damages * * * on account of damage to the property of others and the resulting 
loss of use thereof, caused by an accident, occurring within the policy period, 
by reason of the use, ownership, maintenance, or operation of the motor vehicle 
or trailer, or, if the motor vehicle is of the commercial type, by reason of the 
loading or unloading of merchandise, provided [etc.]} * * * ” 

On the policy was the following indorsement : 

“It is hereby agreed and understood that the Fairmont Creamery Companv 
is an Additional Named Insured in the policy to which this endorsement is attached. 

“It is further agreed that this endorsement is effective June Ist, 1933. 

“Attached to and forms part of Auto Liab. Policy No. AL 166672 of the Amer- 
ican Mutual Liability Insurance Company of Boston, issued to Concordia Cream- 
ery Co., expiring June Ist, 1934. 

“Dated at Kansas City, Mo., this 28 day of May, 1934. 

“Charles E. Hodges, President. 
“F, P. Mullaney, Secretary.” 

This was followed by another indorsement, which among other recitals 

contained the following: : 
“Kansas Endorsement 

“In consideration of the premium stated in the policy to which this endorse- 
ment is attached, the company hereby waives a description of the motor vehicles 
to be insured hereunder and agrees to pay * * * damage. to property or baggage 
(not including property usually designated as cargo) other than the Insured’s, 
caused by any, and all motor vehicles operated by the Insured pursuant to the 
certificate of Public convenience and necessity issued by the Public Service Commis- 
sion of Kansas, with the limits set forth in the schedule shown hereon. * * * 

“This endorsement is applicable to cars located in the State of Kansas. 
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“Attached to and forms part of Auto Liab. Policy No. AL 166672 of the 
American Mutual Liability Insurance Company of Boston, issued to Fairmont 
Creamery, et al., expiring June Ist, 1934.” 

The prayer of plaintiff’s petition was for $2,180.28, as the alleged value of 
the bridge and the expense of maintaining a two-mile detour for a year. 

The defendant insurance company filed a motion to strike out certain parts of 
plaintiff's petition on the grounds that they only pleaded conclusions of law, the 
action was not maintainable against this defendant, and that the proper meas- 
ure of damages was not pleaded. This motion was overruled. Defendant then 
interposed a general demurrer which was likewise overruled. 

Defendant appeals, presenting several objections to the judgment, the first 


of which is that the action was not maintainable by plaintiff against this defendant 
alone. 


[1] Analyzing this objection in detail, it is clear that the State Highway 
Commission, being the present official board charged with the duty of caring for 
the public highway of which this bridge was an ran part, does have authority 
to maintain such an action as the one at bar. G.S.1935, 68-152¢ (since amended) 
read: “The state highway commission, board of county commissioners or town- 
ship board having control of any bridge, causeway, viaduct or trestle may erect 
and maintain notices not less than 250 feet nor more than 500 feet from each 
end of the approaches thereto, such notices to be legible at a distance of 50 feet, 
and shall state the maximum weight of vehicle with load which the bridge, 
causeway, viaduct or trestle will safely carry and the maximum speed of vehicles 
which said structures are capable of sustaining. The owner and/or operator 
of any vehicle driven on any bridge, causeway, viaduct or trestle posted as 
provided herein shall be responsible for all damage resulting to such bridge, 
causeway, viaduct or trestle if the weight of the vehicle and load exceeds the 
maximum load as posted under this section, or the speed at which said vehicle 
is driven upon or across such bridge, causeway, viaduct or trestle exceeds the 
maximum speed as posted. The amount of any damage so caused to any such 
structures may be recovered by action at law by the authorities charged with the 
maintenance of such structures from the owner and/or operator of such vehicle.” 

The defendant calls attention that the facts touching the erection of the 
warning signs were not well pleaded. Plaintiff alleged that the signs were erected 
not less than 250 feet from each end of the bridge. The statute says they should 
be erected not less than 250 feet nor more. than 500 feet from the bridge-ends. 
How far from this bridge the warning signs were set is not stated in the petition. 
As set they were visible, but where? he petition is silent. They might have 
been ereectd a mile from the bridge. 

However, this court would hardly be justified in holding that plaintiff’s petition 
was demurrable on this point alone. 


[2] It is next urged that in view of the fact that this action is purely statutory, 
not maintainable as for common-law neglicence, the plaintiff must bring itself 
squarely under the statute; and whatever liability attaches to the destruction of 
the bridge must be in accordance with the statute. The statute (quoted above) 
says damages to the bridge caused by overloading “may be recovered * * * from 
the owner and/or operator of such vehicle.” It is argued that this defendant 
was neither the owner nor the operator of the truck which broke and ruined the 
bridge. Quite true. But the statute relied on is not the only one pertinent to 
this lawsuit. Another statute in pari materia is the one which provides that 
a private motor carrier shall carry insurance to indemnify those who may sustain 
property damage through a breach of the statutory regulations pertaiming to the 
operation of his truck on the public highway. In part, it reads: “No certificate 
or license shall be issued * * * to any * * * ‘private motor carrier of property,’ 
until and after such applicant shall have filed with, and the same has been approved 
by, the public service commission, a liability insurance policy in some insurance 
company or association authorized to transact business in this state, in such rea- 
sonable sum as the commission may deem necessary to adequately protect the 
interests of the public with due regard to the number of persons and amount of 
property involved, which liability insurance shall bind the obligors thereunder 
to pay compensation for injuries to persons and loss of or damage to property 
resulting from the negligent operation of such carrier.” G.S.1935, 66-1,128. 

It has been held that under this latter statute an action for damages for death 
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of a person caused by the negligent operation of a motortruck on the highway 
was maintainable against the insurance carrier without impleading the insured. 
Dunn v. Jones, 143 Kan. 218, 53 P.(2d) 918; Id., 143 Kan. 771, 57 P.(2d) 16. 
See, also, Twichell v. Hetzel, 145 Kan. 139, 64 P.(2d) 557; Meyer Sanitary Milk 
Co. y. Casualty Reciprocal Exchange, 145 Kan. 601, 66 P.(2d) 619; Farmer y. 
Central Mut. Ins. Co., 145 Kan. 951, 67 P.(2d) 511. 

[3] Read and construed together, as we think these statutes should be 
construed, this action was maintainable against this defendant insurance carrier 
—unless other demurrable grounds appear in the petition. 

|4, 5] Coming therefore to the principal question, the insurance contract was 
attached to the amended petition, and plaintiff’s cause of action hinges on its terms 
and on the allegations of the petition which refer to it. Certainly this insurance 
contract was not issued to the Concordia Creamery Company. It was issued to 
the Fairmont Creamery Company and/or its subsidiaries. It is not alleged that 
the Concordia Company which owned the overloaded truck which destroyed the 
bridge was a subsidiary of the Fairmont Company, or an “additional named 
insured” to be included among those covered by the policy. On the contrary, the 
indorsement on the policy quoted in full above, recites that the policy was issued 
to the Concordia Creamery Company, and‘that the Fairmont Creamery Company 
was_an additional insured. If this insurance contract or its indorsement was 
defective in its merely clerical aspects, it would have been quite proper to plead 
the pertinent facts and ask for its reformation. But not only was this not done, 
but defendant's motions to strike out the pleader’s conclusions and to require the 
specific facts to be pleaded which were relied upon for recovery against this 
defendant were resisted by plaintiff and overruled by the court. In that situation 
the sufficiency of the petition is subject to critical scrutiny when tested by the 
demurrer thereafter lodged against it. In Mergen v. Railroad Co., 104 Kan. 811, 180 
P. 736, it was said: “After a motion to make certain allegations of a petition more 
definite and certain has been overruled, such pleading cannot, in respect to such 
allegations, be upheld as against a general demurrer, unless it fairly states a 
cause of action without resort to inferences or the construction of doubtful lan- 
guage.” (Syl.) To the same effect were Stewart v. Balderston, 10 Kan. 131, 
Syl. pars. 3 and 4; Sluss v. Brown-Crummer Inv. Co., 137 Kan. 847, 22 P.(2d) 
965; Brunsilius v. Farmers’ & Merchants’ State Bank, 143 Kan. 148, 53 P.(2d) 
476; Leeka v. Yount, 145 Kan. 155, 64 P.(2d) 24. 

[6-8] It is next argued that the estimated replacement cost of the bridge was 
not the proper measure of damages. This particular bridge was out-of-date, but 
it did serve the needs of the locality for light loads, and the manner of its destruc- 
tion was inexcusable, if not criminal. Under the circumstances, this court is not 
disposed to lay down any hard-and-fast rule as to the measure of damages. 
Ordinarily the measure of damage for injury to a bridge is the cost of repairing 
it. Sewall’s Falls Bridge v. Fisk & Norcross, 23 N.E. 171; West v. Martin, 51 
Wash. 85, 97 P. 1102, 21 L.R.A.(N.S.) 324. Included in plaintiff’s claim for 
damages is an item of $582.40 for expense in maintaining a detour of two miles 
while the new bridge was being constructed. But the statute only allows a 
recovery for the damage to the bridge itself—“damage so caused to any such 
structures may be recovered” is the language of the statute. Nothing under this 
statute is recoverable as consequential damages. ~ 

Considering together the foregoing defects in this petition, this court is not 
inclined \to let it be permanently embodied in our official reports—“to be recorded 
for a precedent’—that plaintiff's cause of action was so well pleaded as to 
withstand the demurrer thereto. The judgment is therefore reversed, and the 
cause remanded to the district court, with instructions to set aside its ruling on 
the demurrer to plaintiff’s petition. Whether the petition is yet amendable within 
the provisions of the civil code is not argued and on that point we make no 
decision. 

The judgment is reversed. 
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WHEELER v. O'CONNELL et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 30, 1937. 
9 Northeastern Reporter (2d) 544. 
1. COMPULSORY INSURANCE. 

In action on compulsory motor vehicle policy, principles applicable in cases 
dealing with ordinary policies are not controlling (G.L.[Ter.Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. WILLFUL MISCONDUCT. 

An investigator appointed by the Registrar of Motor Vehicles who was 
injured by willful misconduct of truck driver was entitled to recover on com- 
pulsory motor vehicle policy which was in effect at time of injury, since “liabil- 
ity to pay damages,” as used in statute defining a motor vehicle liability policy 
as a policy of liability insurance indemnifying against loss by reason of liability 
to pay damages for injuries, includes liability arising by reason of willful con- 
duct as well as negligence in ‘operation of motor vehicle (G.L.[Ter.Ed.] c. 90, 
§§ 29, 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. WILLFUL MISCONDUCT. eo ; 

Rule applicable to ordinary insurance, that a policy indemnifying an insured 
against liability due to his willful wrong is void as against public policy, is not 
applicable in construing statute requiring compulsory motor vehicle insurance, 
and hence does not require that statute be construed so as to exclude liability 
for injuries due to willful wrong, since statute is itself declaratory of public 
policy applicable to compulsory insurance (G.L.[Ter.Ed.] c. 90, § 34A). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Superior Court, Suffolk County; Walsh, Judge. 

Suit in equity by Arthur G. Wheeler against Leo D. O’Connell and the Ser- 
vice Mutual Liability Insurance Company. From an interlocutory decree over- 
ruling the defendant insurance company’s demurrer to the bill ‘of complaint, 
and from a final decree for the plaintiff, the insurance company appeals. 

Affirmed. 

F. L.. Kozol and L. M. Friedman, both of Boston, for plaintiff. 

G. E. Thompson, of Boston, for defendants. 

Pierce, Justice. 

This is a suit in equity under G.L.(Ter.Ed.) c. 214, § 3 (10), to enforce satis- 
faction ‘of a judgment against Leo D. O'Connell, the operator of a motor vehicle 
owned by one Bell and insured by the defendant Service Mutual Liability Insur- 
ance Company under a motor vehicle liability insurance policy issued, in terms, 
in compliance with G.L.(Ter.Ed.) c. 90, § 34A. The defendant insurance com- 
pany filed a demurrer to the bill of complaint for the alleged reason “that the 
matters contained therein are insufficient in law to enable the plaintiff to main- 
tain his action.” This demurrer was overruled by an interlocutory decree. 
Thereafter, when the parties agreed that there would be no further pleadings by 
either of them, a final decree was entered ordering the insurance company to pay 
the amount of the execution against the defendant O’Connell. The case is before 
this court on the appeals of the insurance company from the interlocutory and 
final decrees. 

The facts as they appear directly or by inference in the bill of complaint are 
in substance as follows: On April 29, 1935, at seven in the evening the plaintiff 
was an investigator and examiner, duly appointed by the registrar of motor 
vehicles under G.L.(Ter.Ed.) c. 90, § 29, with all the powers therein described, 
which include the power “to arrest any person who violates any provision of 
this chapter.” On April 29, 1935, he observed the defendant O’Connell operating 
a truck, owned by one Bell, on Elm Street, a public highway in the city of 
Somerville, in such a willful, wanton and reckless manner “that the lives and 
safety of the public might be, and in fact were, endangered thereby” and recog- 
nized that such conduct was in violation of G.L.(Ter.Ed.) c. 90, § 24. In per- 
formance of his official duty the plaintiff caused the truck to stop; he got on its 
left running board, showed his badge, identified himself as a motor vehicle 
inspector, and asked O’Connell to show his license and the truck’s certificate 
of registration. O’Connell heard what the plaintiff said, looked at his badge, 
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answered, “I don’t care who you are,” started the truck forward and gave the 
plaintiff a push on the shoulder with his hand. The plaintiff reached in, turned 
and removed the switch key, and thereby cut off the power. Pending this com- 
pleted action O'Connell turned the truck sharply to the right which caused the 
plaintiff to lose his balance and to receive severe injuries to his left hand. 

Some time thereafter O’Connell pleaded guilty in a criminal court to a 
charge of so negligently operating the truck that the lives or safety jof the pub- 
lic might be endangered and to a further charge of refusing to show his oper- 
ator’s license when required to do so by an examiner appointed by the registrar 
of motor vehicles. To recover for his injuries the plaintiff sued O’Connell in an 
action of tort in the Municipal Court of the City of Boston. At the trial of that 
case the judge found “that the plaintiff received his injury as a result of wilful, 
wanton and reckless conduct of O’Connell, and that there was no negligence or 
gross negligence,” and assessed damages in the sum of $640. That case went to 
judgment and execution issued for $663.75. Due demand for payment was made 
on both O’Connell and Service Mutual Liab‘lity Insurance Company, and when 
thirty days had elapsed without satisfaction of the judgment this suit was com- 
menced. 

On the above facts the issue raised by the defendant insurance company is 
“whether a motor vehicle liability policy as defined by G.L. [Ter.Ed.] c. 90, § 
34A, comprehends an injury caused by the wilful, wanton and reckless act of 
the operator of a motor vehicle and provides protection to a traveller on the 
highway who suffers personal injury by reason of such conduct.” The insur- 
ance company directs attention to the fact that there is no copy of the policy 
in the record, but admits in argument that the policy was issued in accordance 
with the provisions of G.L.(Ter.Ed.) c. 90, § 34A, and further admits that it must 
be presumed to contain the matters of substance required by the statute. See 
O’Roak y. Lloyds Casualty Co., 285 Mass. 532, 535, 189 N.E. 571. In support of 
its demurrer the insurance dompany contends that said section 34A protects 
only persons injured “in accidents caused by negligence”; that said section 34A 
defynes a motor vehicle liability policy as a policy of liability insurance which 
provides indemnity for the insured and any person responsible for the operation 
of the insured’s motor vehicle with an express or implied consent against loss 
by reason of the liability to pay damages to others for bodily injuries, including 
death, sustained during the term of said policy, and “arising out of the owner- 
ship, operation, maintenance, control or use upon the ways of the commonwealth 
of such motor vehicle, to the amount or limit of at least five thousand dollars 
on account of injury to or death of any one person, and, subject to such limits 
as respects injury to or death of one person, of at least ten thousand dollars on 
account of any one accident resulting in injury to or death of more than one 
person, or a binder as defined in section one hundred and thirteen A of said 
chapter one hundred and seventy-five providing indemnity or protection as 
aforesaid pending the issue of such a policy.” Confessedly the policy which is 
here involved was in full force and effect when the plaintiff was injured by the 
willful, wanton and reckless conduct of O’Connell, who was the servant and 
employee of Bell, and at the time of the injury complained of was just finishing 
his day’s work and was on his way back to the garage where the truck was kept. 

[1-3] At the outset it should be observed that the principles laid down in the 
cases dealing with ordinary insurance policies are not controlling in the case at 
bar. As was said in Guzenfield v, Liberty Mutual Ins. Co., 286 Mass. 133, 135, 
190 N.E. 23, 24, speaking of the effect of G.L. c. 90 when amended by St.1925, 
c. 346, St.1928, c. 381, and St.1930, c. 340: “Detailed discussion of these cases 
[cited] is unnecessary since in the case before us there is present an element, 
lacking in them, which we deem of supreme importance,” in that “The policy 
here in question was issued to meet the requirements of our statute of com- 
pulsory motor vehicle insurance,” and “It is to be construed in connection with 
that statute and the public policy embodied therein.” In this connection see, 
also, Taxiera v. Arter (Mass.) 198 N.E. 900; Royal Indemnity Co. v. Granite 
Trucking Co. (Mass.) 4 N.E.(2d) 809. The words, “liability to pay damages” 
in G.L.(Ter.Ed.) c. 90, § 34A, taken literally and given their ordinary meaning, 
would include liability arising by reason jof wilful conduct as well as negligence 
in the operation of the motor vehicle. ‘The cases relied on by the defendant, 
Miller v. United States Fidelity & Guaranty Co. (Mass.) 197 N.E. 95 and Son- 
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tag v. Galer, 279 Mass. 309, 311, 181 N.E. 182, point out that the wording of the 
statute differs from the language of the policies there in question. 

It must be conceded to the defendant that the court will hesitate in an 
ordinary case to attribute to general words as broad a meaning as is here 
sought by the plaintiff to be read into the statute quoted, Gast v. Goldenberg, 
281 Mass. 214, 183 N.E. 257, but this principle of construction is here inapplicable 
unless the terms of the statute or the provisions of the policy afford some rea- 
son for limiting the broad scope of the words as construed by the trial judge. 
Unless some reason appears for limiting the scope of the general words used 
in the statute it is plain they should be given their ordinary broad meaning. 

The purpose of the compulsory motor vehicle insurance law is not, like 
ordinary insurance, to protect the owner or operator alone from loss, but rather 
is to provide compensation to persons injured through the operation of the 
automobile insured by the owner. In speaking of the grounds for justification 
of the statute in question, it was said in Opinion of the Justices, 251 Mass. 
569, 596, 147 N.E. 681, 694: “The most important is the great uncompensated 
damage now caused by motor vehicles to innocent travelers upon the public 
ways.” And it has been pointed out by this court in many cases that-the pro- 
tection of the traveler on the public ways is the fundamental basis of the statute. 
Rose v. Franklin Surety Co., 281 Mass. 538, 183 N.E. 918; O'’Roak v. Lloyds 
Casualty Co., 285 Mass. 532, 535, 189 Ray E. 571; Guzenfield v. Liberty Mutual Ins. 
Co., 286 Mass. 133, 136, 190 N.E. Caccavo v. Kearney, 286 Mass. 480, 484, 
190 N.E. 817; Boudreau y. leis Casualty Co., 287 Mass. 423, 192 N.E. 38; 
Dickinson v. Great American Indemnity Co. (Mass.) 6 N.E.(2d) 439. The insur- 
auce company directs attention to the fact that many cases speak only of persons 
injured through the negligence of the operator, but if the purpose of the statute 
is to compensate the injured party rather than to save the operator of the 
vehicle from loss it is difficult to see why an injured person’s rights should be 
affected by the fact that the operator's conduct was wilful, wanton or reckless 
as distinguished from negligent. The evil intended to be remedied is as 
certainly present in the one case as in the other. The cases cannot be taken 
as laying down the proposition that nothing but injuries caused by negligence 
are covered by the statute. Unless the rights of the injured party are purely 
derivative, as they are in the case of ordinary insurance, there is no justifiable 
basis for making a distinction between conduct of the operator which was 
wilful, wanton or reckless, and conduct which is in some degree negligent. 
Despite the fact that the statute declares that the policy shall provide “indem- 
nity for or protection to the insured,” various provisions of the statute 
demonstrate that it was not the intention of the Legislature that the rights of 
the injured should depend on the rights of the insured or of the operator of the 
motor vehicle. Thus it is provided in G.L.(Ter.Ed.) c. 175, § 113A (5), “That no 
statement made by the insured or on his behalf * * * in securing the policy * * * 
no violation of the terms of the policy * * * shall operate to defeat or avoid 
the policy so as to bar recovery within the limit provided in the policy by a 
judgment creditor proceding under the provisions of said section one hundred 
and thirteen and clause (10) of section three of chapter two hundred and 
fourteen.” Warecki v. United States Fidelity & Guaranty Co., 270 Mass. 233, 
170 - E. 49; Caccavo v. 7a 286 Mass. 480, 190 N.E. 817; Royal Indemnity 
Co. Granite Trucking Co. (Mass.) 4 N.E.(2d) 809. Moreover if the policy 
aaaee consideration had contained an express exception against liability for 
injuries caused by the wilful conduct of the operator, such a policy would be 
in violation of G.L.(Ter.Ed.) c. 175, § 113A, as containing an exception or 
exclusion “as to specified accidents or injuries or causes thereof.” It is plain that 
the rights of the injured party are not purely derivative and therefore the nature 
of the conduct of the operator is immaterial. 

[4] The insurance company further contends that, since a policy indemnifying 
an insured against liability due to his wilful wrong is void as against public 
policy, the court should not construe the statute as covering injuries due to wilful 
conduct. Such is the undoubted rule applicable to ordinary insurance. Hatch v. 
Mutual Life Ins. Co., 120 Mass. 550, 21 Am.Rep. 541; Davis v. Royal Arcanum, 195 
Mass. 402, 408, 81 N.E. 294, 10 L.R.A. (N.S.) 722, 11 ‘Ann.Cas. 777; Slocum v. Met- 
ropolitan Life Ins. Co., 245 Mass. 565, 570, 139 N.E. 816, 27 A.L.R. 1517; DeMello 
v. John Hancock Mutual Life Ins. Co., 281 Mass. 190, 195, 196, 183 N.E. "255. See 
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Todd v. Traders’ & Mechanics’ Ins. Co., 230 Mass. 595, 599, 120 N.E. 142; Reagan 
v. Union Mutual Life Ins. Co., 189 Mass. 555, 76 N.E. 217, 2 L.R.A.(N.S.) 821, 109 
Am.St.Rep. 659, 4 Ann.Cas. 362. The principle is not applicable here for reasons 
above stated, and the statute should be construed as including liability for injuries 
due to a wilful wrong. ‘The statute itself is declaratory of public policy applicable 
to compulsory insurance and supersedes any rule of public policy which obtains in 
ordinary insurance law. 

Without further consideration, we think that the interlocutory decree should be 
affirmed, and that the final decree should be affirmed with costs. 

Ordered accordingly. 


BROWN v. GREAT AMERICAN INDEMNITY CoO. 
Supreme Judicial Court of Massachusetts. Suffolk. July 3, 1937. 
9 Northeastern Reporter (2d) 547. 
1. INTEREST. 


Under compulsory motor vehicle policy by which insurer agreed to pay $5,000 
indemnity, interest, and costs, interest and costs were not included within limit of 
$5,000 where a judgment was recovered against insured for $9,000, costs were taxed 
against insured, and interest ran from date of judgment (G.L.[Ter.Ed.] c. 90, § 34A; 
Gen.LawsR.1.1923, c. 344, § 10). 

(For other cases, see Insurance, Dec. Dig. § 514.) 


2. SATISFACTION OF JUDGMENT. 

Where a judgment was recovered against insured for injuries sustained in 
collision occurring while compulsory motor vehicle liability policy was in effect, 
insured was not required to satisfy judgment before bringing action against insurer 
wa of policy plus interest and costs (G.L.[Ter.Ed.] c. 90, § 34A; ¢. 175, 

(For other cases, see Insurance, Dec. Dig. § 514.) 

7. LIMITATION OF ACTION. 

Insurer on compulsory motor vehicle liability policy was liable to insured where 
a judgment was recovered against insured in Rhode Island for injuries sustained in 
Massachusetts by person who was struck by truck operated by insured, notwith- 
standing action was brought in Rhode Island after cause of action was barred by 
limitations in Massachusetts, but before action was barred by Rhode Island 
statute (G.L.[Ter.Ed.] c. 90, § 34A; c. 260, § 4; Gen.Laws R.1.1923, c. 334, § 1). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 

Exceptions from Superior Court, Suffolk County; Brogna, Judge. 

Action of contract by James B. Brown against the Great American Indemnity 
Company. Finding for the plaintiff for $6,406.68, and both parties bring exceptions. 

Judgment in accordance with opinion. 

R. Spring and F. S. Moulton, both of Boston, for plaintiff. 

S. P. Sears, of Boston, and E. R. Langenbach, of Brookline, for defendant. 

LuMMUS, Justice. 

On January 10, 1930, while holding a Massachusetts compulsory motor vehicle 
liability policy (G.L.[Ter.Ed.] c. 90 § 34A; O’Roak v. Lloyds Casualty Co., 285 
Mass. 532, 535, 189 N. E. 571; MacBey v. Hartford Accident & Indemnity Co., 
[Mass.] 197 N.E. 516, 106 A.L.R. 1248) in the sum of $5,000, issued by the defend- 
ant, the plaintiff struck and injured one John I. Byron while operating the motor 
vehicle covered by the policy upon a highway in Massachusetts. 

On January 19, 1931, more than one year after the injury and consequently after 
action in the courts of Massachusetts had become barred by the statute of limita- 
tions (St.1925, c. 346, § 10, now contained in G.L.[Ter.Ed.] c. 260, § 4; Melanson v. 
Smith, 282 Mass. 85, 184 N.E. 382), but before the two years allowed for action 
by the Rhode Island statute of limitations had run (Byron v. Great American 
Indemnity Co., 54 R.I. 405, 407, 173 A. 546), Byron brought an action against the 
plaintiff in the Superior Court of Rhode Island, in which he recovered judgment for 
$9,000 damages on January 21, 1933, the judgment being entered as of October 30, 
1931, the date of the verdict. See Byron v. Brown, 53 R.I. 91, 163 A. 881. 

In March, 1933, Byron brought in the Superior Court of Rhode Island a bill in 
equity against the present plaintiff and the defendant, to reach the proceeds of the 
insurance policy and apply them towards the satisfaction of the judgment. In the 
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court a final decree was entered, ordering the defendant insurer to pay Byron the 
full amount of the policy, $5,000, with interest and costs. On appeal the Supreme 
Court of Rhode Island, on July 3, 1934, reversed the decree and ordered the court 
below to dismiss the bill. The court said: “The parties did not intend that the 
insurer would be liable for any judgment that might be obtained against the insured 
in an action commenced against him more than one year after the cause of action 
accrued. * * * It is unreasonable to suppose it [the General Court of Massa- 
coats nied ~ the ee of the ee would depend upon the statute 
of limitations of another state.” Byron vy. Great American In ity ; Be 
405, 409, 173 A. 546, 548. sespiaelinasiaiaiindaaaanidaie 

{1, 2] The plaintiff, on December 26, 1934, brought this action of contract in 
the Superior Court of Massachusetts to recover the amount of the policy, $5,000, 
plus interest from October 30, 1931, the date of the Rhode Island judgment, and 
the costs taxed against the plaintiff in that judgment. Interest upon the judgment 
runs from its date. Gen.Laws of R.I.(1923) c. 344, § 10 (section 5071). The 
insurer agreed to pay interest and costs, and these are not within the limit of $5,000 
in the policy. Blair v. Travelers’ Ins. Co, (Mass.) 197 N.E. 60. It is immaterial 
that the plaintiff has not satisfied the judgment. G.L.(Ter.Ed.) c. 175, § 112; 
Lorando v. Gethro, 228 Mass. 181, 186, 189, 117 N.E. 185, 1 A.L.R. 1374; Kana v. 
Fishman, 276 Mass. 206, 210, 176 N.E. 922; Cormier v. Hudson, 284 Mass. 231, 237 
et seq., 187 N.E. 625. There was a finding for the plaintiff in the court below. 

[3] The limitation of time for action has been held in some instances to restrict 
the right and not merely the remedy. Castaline v. Swardlick, 264 Mass. 481, 483, 
163 N.E. 62; Bickford v. Furber, 271 Mass. 94, 97, 170 N.E. 796; Melnik v. 
Perwak (Mass.) 4 N.E.(2d) 329; Davis v. Mills, 194 U.S. 451, 24 S.Ct. 692, 48 L.Ed. 
1067; William Danzer & Co., Inc. v. Gulf & Ship Island Railroad Co., 268 U.S. 
633, 637, 45 S.Ct. 612, 613, 69 L.Ed. 1126. But an action for personal injuries 
covered by the Massachusetts compulsory motor vehicle liability insurance law is 
not one of them. In McLearn v. Hill, 276 Mass. 519, 522, 177 N.E. 617, 619, 77 
A.L.R. 1039, it was said: “The one year period fixed by the statute is not of the 
essence of the cause of action and a limitation upon the right. The statute is a 
mere restriction upon the remedy. It must be pleaded. If not pleaded, it is deemed 
to be waived.” In certain cases of infancy (DeCosta v. Ye Craftsman Studio, 
Inc., 278 Mass. 315, 180 N.E. 151) and of death of the insured [Gallo v. Foley 
(Mass.) 5 N.E.(2d) 425]; see also St.1937, c. 406, §§ 2, 3, actions covered by 
the law in question may be brought after the expiration of one year, because of pro- 
visions of the statute of limitations held to qualify the general provision allowing 
only one year. See, also, Ford v. Rogovin, 289 Mass. 549, 553, 194 N.E. 719. 

[4] Although the dominant purpose of the Massachusetts compulsory motor 
vehicle liability insurance law, as has often been said, is the protection of persons 
injured by the negligent operation of motor vehicles upon the ways of the Com- 
monwealth [Wheeler v. O’Connell (Mass.) 9 N.E.(2d) 544], our statute shows no 
disregard of the interest of the insured to obtain the indemnity for which he pays. 
If judgment can be recovered against the insured in an action brought after the 
expiration of one year, the insurer should be held to indemnify him against the 
judgment unless the contrary plainly results from the statute or the policy. G.L. 
(Ter.Ed) c. 90, § 34A, which the policy follows, provides broadly for indemnity 
“against loss by reason of the liability to pay damages to others for bodily injuries” 
arising out of motor vehicle accidents upon the ways of the Commonwealth. 

[5-7] The action of tort in the present case was maintainable in any jurisdic- 
tion in which the insured could be found and served with process. Cormo v. Bos- 
ton Bridge Works, 205 Mass. 366, 368, 91 N.E. 313: Hanlon v. Frederick Leyland 
& Co. Ltd., 223 Mass. 438, 111 N.E. 907, L.R.A. 1917A, 34: Nashua River Paper 
Co. v. Hammermill Paper Co., 223 Mass. 8, 16, 111 N.E. 678, L.R.A.1916D, 691; 
Jackson vy. Anthony, 282 Mass. 540, 545, 185 N.E. 389: Alaska Packers Association 
v. Industrial Accident Commission of California, 294 U.S. 532, 545, 55 S.Ct. 518, 
522, 79 L.Ed. 1044. It was governed by the statute of limitations of the forum, 
which might allow a greater time than one year, as the Rhode Island statute did 
(Gen.Laws 1923, c. 334, § 1). Byron v. Great American Indemnity Co., 54 R.I. 405, 
407, 408, 173 A. 546; Clarke v. Pierce, 215 Mass. 552, 553, 102 N.E. 1094, Ann.Cas. 
1914D, 421: M’Elmoyle v. Cohen, 13 Pet. 312, 10 L.Ed. 177; Michigan Insurance 
Bank v. Eldred, 130 U.S. 693, 9 S.Ct. 690, 32 L.Ed. 1080. When judgment was 
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obtained against the insured, though not in Massachusetts, the liability of the 
insurer became available to the insured and to injured person as well. We are unable 
to follow Byron v. Great American Indemnity Co., 54 R.I. 405, 173 A. 546, in its 
construction of the Massachusetts statute. 

[8] The decision by the Supreme Court of Rhode Island did not adjudicate 
the controversy now before us. It is true that both the plaintiff and the defendant 
were parties defendant in the suit in Rhode Island. But they were not adversaries, 
There was no controversy between them. The present plaintiff was seeking no 
relief against the present defendant. Both were summoned to defend against 
Byron’s attempt to reach the proceeds of the policy. The rights of the present 
plaintiff against the present defendant were not adjudicated, even though Byron, who 
in reason was in fully as favorable a position as the present plaintiff, was adjudged 
to have no rights against the present defendant. Commonwealth v. Newton, 186 
Mass. 286, 71 N.E. 699; Bluefields Steamship Co., Ltd., v. United Fruit Co. (C.C.A.) 
243 F. 1, 10; The No. 34 (Petition of L. Boyer’s Sons Co.) (C.C.A.) 25 F.(2d) 
602; Pearlman v. Truppo, 159 A. 623, 10 N.J.Misc. 477; Snyder v. Marken, 116 
Wash. 270, 199 P. 302, 22 A.L.R. 1272. 

The result which we have reached makes immaterial the plaintiff’s exceptions, 
and we treat them as waived. 

Plaintiff’s exceptions waived. 


7ETNA LIFE INS. CO. et al. v. CHANDLER et al. 
Supreme Court of New Hampshire. Rockingham. June 24, 1937. 


193 Atlantic Reporter 233. 
3. EVIDENCE. 

In proceeding to determine insurer’s liability under omnibus clause in owner’s 
automobile policy for accident which occurred while automobile was being driven 
by agent of owner’s friend to get medicine for friend during sudden illness, without 
owner’s express permission, finding that such use was reasonable and within 
permission given by owner, so as to render insurer liable, was justified under evi- 
dence that friend was to drive for owner, who could not drive, and was allowed 
to drive automobile to and from work “as if it was her own.” 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

6. PERMISSION. 

In proceeding to determine insurer’s liability under omnibus clause in owner’s 
automobile liability policy, evidence that bailee used automobile as her own 
without objection by owner was admissible to show extent of use permitted, even 
if owner did not permit such use in express terms. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

7. PERMISSION. 

In proceeding to determine insurer’s liability under omnibus clause in owner’s 
automobile liability policy, bailee’s testimony on cross-examination that bailee’s 
express permission to use automobile was limited to described geographical limits 
did not preclude finding that bailee had implied permission to make reasonably 


necessary use of automobile outside such limits, since court was entitled to consider 
bailee’s testimony as a whole. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
8 CONSENT. 

Where owner of automobile permitted bailee to use automobile as though it 
were bailee’s own, fact that automobile was never previously used nor allowed 
to be used by any one but bailee did not preclude finding that use of automobile 
by bailee’s agent was within permission given by owner. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

9, OMNIBUS COVERAGE. 

Where omnibus clause in automobile liability policy covered persons operating 
automobile “with the permission of the named_assured,” express consent of named 
assured to use of automobile was not prerequisite to insurer's liability, but implied 
consent would suffice. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

10 IMPLIED PERMISSION. 


Where they appear in omnibus clause of automobile liability policy without 
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definition, words “permission,” “permission and consent,” “knowledge and consent,” 
or the like, of named assured to,use of automobile, referred to as prerequisite 
to insurer’s liability, include implied permission, knowledge, consent, or the like. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Exceptions from Superior Court, Rockingham County; Lorimer, Judge. 

Petition for a declaratory judgment by the AStna Life Insurance Company and 
another against Nellie Joy Chandler and others. Judgment for defendants, and 
plaintiffs bring exceptions. 

New trial. 

Petition for a declaratory judgment, to determine the rights of the parties 
under a motor vehicle liability policy issued to Nellie J. Chandler, a resident of 
Massachusetts, and containing a so-called omnibus coverage agreement extending 
the terms and conditions of the policy so as to be available to persons operating 
the car “with the permission of the named Assured.” The defendants are Wallace 
I. Randall and Josephine M. Randall (injured at Seabrook on March 21, 1932, 
in a collision with the car in question) and William F, Rand, who was driving 
the car when the accident occurred. Nellie J. Chandler was not properly served 
with process and is not a party to these proceedings. 

Trial by the court, who found the following facts: 

“Mrs. Chandler, of Haverhill, Mass., purchased a Chevrolet in 1930. Petitioner 
insured the car at the time of the accident under a policy containing an extra 
territorial coverage provision which for the purposes of this case extended cover- 
age for accidents occurring outside of the Commonwealth of Massachusetts ‘to 
any person, firm or corporation legally responsible for the operation thereof, pro- 
vided such use or operation is with the permission of the named assured. * * * ’ 

“Mrs. Chandler did not have a license to operate the car. She did not know 
how to operate it. Miss Harriman, of Haverhill, Mass., an intimate friend of Mrs. 
Chandler, operated the car for Mrs. Chandler and for herself with Mrs. Chandler’s 
permission for over a year prior to the accident. 

“In July, 1931, Miss Harriman secured clerical employment at Lamie’s Tavern 
at Hampton. With Mrs. Chandler’s consent Miss Harriman drove the car back 
and forth to her work in Hampton, often remaining in Hampton overnight when 
she would put the car in a garage. 

“On March 21, 1932, Miss Harriman was taken sick at Lamie’s. She needed 
medicine and requested Rand to take the car to Newburyport, Mass., a neighboring 
town, to obtain the medicine and park the car in the garage upon his return. The 
collision between the Chandler car driven by Rand and the Randall car occurred 
on the Latayette Boulevard while Rand was on the way to Newburyport on the 
errand for Miss Harriman. 

“Mrs. Chandler did not know Rand and did not give express permission to 
Miss Harriman to have Rand go to Newburyport to obtain medicine for Miss 
Harriman. 

“Both Rand and Miss Harriman were legally responsible for the operation of 
the car at the time of the accident. Rand undertook the trip to Newburyport 
as agent for Miss Harriman. 

“Mrs. Chandler permitted Miss Harriman the reasonable use of the car for 
Miss Harriman’s needs. In this case the need was urgent and the use was reason- 
able. 

“Mrs. Chandler impliedly permitted the use made of her car at the time of 
the accident. The use of the car on an errand of mercy for Miss Harriman was 
within the permissive scope contemplated by Mrs. Chandler and Miss Harriman. 
It did not constitute a conversion of the car. 

“The Court rules that the policy extends coverage to Rand for the accident 
on Mar. 21, 1932.” 

The plaintiffs excepted to the foregoing findings and rulings and to the refusal 
of the court to grant certain requests. At some time between the date of the 
accident and that of the trial, Miss Harriman was married. She is referred to in 
the requests as Mrs. Fleming. The plaintiffs’ bill of exceptions was allowed by 
Lorimer, J. 

Hughes & Burns, of Dover, arid Charles F. Hartnett, of Boston, Mass. (S. M. 
Burns, of Dover, orally), for plaintiffs. 

William H. Sleeper, of Exeter, for defendants. 

MARBLE, Justice. 





1550 The Insurance Law Journal, Vol. 89 | Nov., 1937 


[1, 2] It is the general rule that a bailee “has no right to delegate his power 
of user, unless there is some understanding or agreement to that effect.” 6 C.J. 
1115. But a use “required by reasonable necessity” may sometimes he inferred from 
the terms of the bailment although not specifically included therein. Evans vy. 
Mason, 64 N.H. 98, 99, 5 A. 766. 

[3] The trial court in the present case has found that the bailor permitted 
the bailee the reasonable use of the car for the bailee’s needs, that the bailee had 
an urgent need for the car on the night of the accident, and that the use made 
of it was reasonable: that such use was within the permissive scope contemplated 
by the bailor and the bailee and did not constitute a conversion. These findings are 
fully warranted by the evidence. 

The bailee testified in part as follows: 

“Q. About a year before the accident happened did you have some _ under- 


standing with Mrs. Chandler about this automobile? A. I was to drive for her, 
* * * 


“Q. And * * * why did Mrs. Chandler have you drive for her at that time? 


A. Because she was unable to drive herself. * * * She just couldn’t learn to drive. 
** * 

“Q. When you went up there to Hampton what was done about the car, between 
you and Mrs. Chandler? A. I drove the car back and forth to the Tavern just as 
though it was my own. * * * 

“Q. And what understanding did you have with her about the use that you were 
to make of the car? A. I was to use the car as though it was my own. * * * 

“Q. And you say you used the car as you would your own? A. Yes. 

“Q. She understood that? * * * A, There was nothing said that I could do 
or could not do. * * * 

“Court: Did she ever object to your using the car? 

“Witness: No. I drove just as though it was my car, using discretion of 
course because it was her car. * * * Whenever she wanted to go some place I was 
to take her and then when I went to work at Lamie’s Tavern she gave me permis- 
sion to drive the car back and forth to work. If I stayed down there I hired a 
garage to put it in and when I was at home I left it in my own garage. * * * 

“Q. If you wanted it for your own needs and reasonable, why you understood 
you could, A. Yes.” 

On the facts found, the court correctly ruled that the coverage of the policy 


extended to the bailee’s agent, through whom at the time of the accident the bailee 
was making a reasonable use of the car for her urgent needs. 

The plaintiffs made numerous requests for findings of fact and rulings of law, 
and excepted to the court’s refusal to grant these requests in so far as “not covered 
in form or substance by the decree as rendered,” 


(4, 5) The request for a ruling that the defendant assumed the burden of proof 
on the issue of coverage (Travelers’ Ins. Co. v. Greenough [N.H.] 190 A. 129) was 
obviously granted, since at the conclusion of the evidence introduced at the original 
hearing the presiding justice stated that the evidence failed to “throw any substan- 
tial light” on the issue and permitted the case to be reopened at a later date for 
the introduction of further testimony. His findings after a consideration of this 
additional testimony were definite, affirmative assertions, determined unquestionably 


by a balance of the probabilities. The court had discretionary power to reopen the 
case and receive the added proof. Dunlap v. Dunlap, 84 N. H. 352, 353, 150 A. 
905, 71 A.L.R. 1055; Stone v. Boscawen Mills, 71 N.H. 288, 290, 52 A. 119, and cases 


cited. 

. [6] Plaintiffs’ counsel in their brief state that certain requests relating to 
inferences to be drawn from the evidence are “iterations tof an objection” voiced 
at the trial. The objection referred to was as follows: “We ask that the testi- 
mony that she [Miss Harriman] could use the car as if it were her own be 
stricken from the record.” Even though Mrs, Chandler had not granted that 
privilege in excess terms, evidence that Miss Harriman used the car as her own 
without objection on Mrs. Chandler’s part was clearly admissible. And_ this 
evidence together with the other facts and circumstances surrounding the bail- 
ment justified the inferences of fact which the trial court has drawn. 


[7] Request No. 13 was as follows: “In considering the evidence of Mrs. 
Fleming [Miss Harriman| as to her understanding of the use of the car, the 
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nieaning of her words that she could use it as if it were her own, must be read 
as she described her use of such words on cross-examination, that is, that she 
meant only operation of the car between Haverhill and Hampton and return.” 
The court was entitled to consider Miss Harriman’s testimony as a whole. The 
fact that her express permission to use the car may have been limited to travel- 
ing between Hampton and Haverhill did not as a matter of law preclude a find- 
ing, on all the evidence, that she had implied permission to make a reasonably 
necessary use of it outside the limits of those places. Sauriolle v. O’Gorman, 86 
N.H. 39, 50, 163 A. 717. 

[8] The mere fact that no one except Miss Harriman had ever driven the 
car before did not mean, in the light of all the evidence, that Mrs. Chandler had 
no reason to anticipate such a contingency. Hence the court correctly denied 
the fourteenth request, “There is no evidence that the assured’s car was ever 
used or allowed to be used by anyone but Mrs. Fleming [Miss Harriman] prior 
to the accident, and therefore there is no evidence that the assured had any 


reason to anticipate that Mrs, Fleming would let a third person use the car.” 


In view of the evidence as to Miss Harriman’s use of the car as though it 
were her own, the court did not err in refusing to find that “the understanding 
between Mrs. Fleming [Miss Harriman] and the assured was that the former 
was to use the car personally.” 

[9, 10] According to the plaintiffs’ brief, the sixteenth and seventeenth 
requests were predicated upon “the theory that express consent was a prere- 
quisite to the liability of the insurer.” This theory is untenable. “Some ‘omni- 
bus’ clauses use the words ‘express or implied consent,’ thereby precluding any 
question as to whether or not the consent contemplated by the clause may be 
implied as well as express. In other such clauses, the words ‘permission,’ ‘per- 
mission and consent,’ ‘knowledge and consent,’ etc., if and when they are used, 
appear without definition; in that event the word or words involved are con- 
strued to include implied permission, etc.” Annotation, 72 A.L.R. 1375, 1398. 

The substance of various other requests has already been considered since 
each of these requests is virtually a motion for judgment. 

[11] The remaining requests have reference to the testimony of Wallace I. 
Randall as to Mrs. Chandler’s statements and conduct after the accident occur- 
red. Concerning this testimony the plaintiff requested the court to rule that: 
“The evidence of Randall as to the alleged conversation with Mrs. Chandler is 
admissible only to impeach the credibility of Mrs. Chandler, and is not admis- 
sible either as an admission on the part of Mrs. Chandler or as evidence of the 
circumstances of, or surrounding the bailment.” Mrs. Chandler is not a party to 
these proceedings, nor is she, as bailor of the car, under any liability to the 
defendants. The request should have been granted. Morin v. Travelers’ Ins. 


Co,, 85 N.H. 471, 160 A. 482. 


{12} Although Randall testified at the first hearing, when the court stated 
that the evidence then introduced failed to throw any substantial light on the 
issue, the testimony was nevertheless received as having “some bearing in 
relationship.” Furthermore, at the conclusion of the second hearing, the pre- 
siding justice remarked: “The evidence is closed and consists of what transpired 
at the original hearing and today.” Under these circumstances the general rule 
“that the admission of incompetent evidence upon a material issue in a trial 
before any judicial tribunal, vitiates the result” must be applied. Doe y. Lucy, 
83 N.H. 160, 164, 139 A. 750, 752 

New trial. 

All concurred. 


In re CONCORD CASUALTY & SURETY CO. 
Claim of WHALEN et al. 
Supreme Court, Special Term, New York County. May 20, 1937. 


297 New York Supplement 391. 
1, INSOLVENCY. 


The claims of passengers in automobile colliding with taxicab, against surety 
company which issued to owner of cab the surety bond required by statute, were 
“contingent” within statute prohibiting contingent claims from sharing in assets 
of insolvent insurer, where judgment had not been obtained against owner prior 
to expiration of time for filing claims in proceeding to liquidate surety company 
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(Insurance Law, § 425, subd. 3; Vehicle and Traffic Law, § 17, as amended by 
Laws 1929, c. 54). 

(For other cases, see Insurance, Dec. Dig. § 51.) 
3. LIABILITY POLICY. 

__ The statutory surety bond required of taxicab owner was a “liability policy,” 
within statute permitting persons having cause of action against assured of insurer 
which was subject of indemnity under liability policy issued by insurer to file 
claim in proceedings to liquidate insurer, and hence passengers in automobile 
colliding with taxicab could file claim in proceedings to liquidate company which 
issued surety bond to owner of cab (Insurance Law, § 425, subd. 4; Vehicle and 
Traffic Law, § 17, as amended by Laws 1929, c. 54). 

The term “liability policy” is a generic term which has been used to 
describe automobile insurance. 

(For other cases, see Insurance, Dec. Dig. § 51.) 

Proceeding in the matter of the application of the People of the State of 
New York, by George S. Van Schaick, as Superintendent of Insurance, etc., for 
an order to take possession of the property and liquidate the business of the 
Concord Casualty & Surety Company. The Superintendent’s motion to confirm 
the referee’s report sustaining the disallowance of the claims of Margaret V. 
Whalen and others was denied, and the referee was directed to examine the claims 
on the merits. The Superintendent thereupon moved for a reargument of the 
motion to confirm. 

Motion for reargument granted, and upon reargument the original decision 
adhered to, and referee directed to consider the claims upon the merits. 

Alfred C. Bennett, of New York City, for liquidator. 

Thomas §. McGinty, for claimants. 

Pecora, Justice. 

The Superintendent of Insurance moves for a reargument of a motion here- 
tofore made to confirm a referee’s report sustaining the disallowance of claims 
made by the claimants in the proceedings for liquidation of the Concord Casualty 
& Surety Corporation. Upon the original motion, the court refused to confirm 
the referee’s report upon the ground that the claims had been dismissed upon 
improper technical grounds, and directed that the referee examine the said claims 
on the merits. 

The inclusion of the word “not” in the following two sentences in the court’s 
original memorandum opinion was a typographical error: “The claimants were 
not justified in marking the case off the calendar and applying for the liquidation 
of their claims before the insurance department. Their claims against the Com- 
pany were not technically contingent within the purview of the statute.” 

The claimants on October 16, 1932, were passengers in an automobile which 
collided with a taxicab owned by one Aaron Katz. Prior to that date, Katz had 
obtained a surety bond from the Concord Casualty & Surety Company, pursuant 
to the requirements of section 17 of the Vehicle and Trafic Law (as amended 
by Laws 1929, ¢. 54). Said surety bond was subsistent at the time of the collision. 
It provided that Katz, as principal, and the Concord, as surety, were “held 
firmly bound unto the People of the State of New York for the benefit of any 
person who shall recover a judgment against the principal for damages for death, 
personal injury or injury to property” resulting from the operation, use, or defective 
construction of the bonded motor vehicle. 

The claimants commenced an action against Katz in the Supreme Court, Bronx 
County, to recover damages for injuries sustained to their persons and property. 
On October 24, 1934, and while that action was pending, an order was entered 
directing the Superintendent of Insurance to take possession of the property and 
liquidate the business of the Concord Casualty & Surety Company. Proofs of 
claim were thereafter filed in this proceeding. In the meantime, the cause in 
Bronx county was marked “off the calendar.” The claims filed were disallowed 
by the Liquidator, and his decision has been affirmed by the referee. 

The Superintendent of Insurance contends that, upon the original motion, 
this court incorrectly held that the surety bond involved came within the purview 
of section 425, subdivision 4, of the Insurance Law. Section 425 of the Insurance 
law provides for the proof and allowance of claims in case where an order of 
liquidation of an insurer has been issued. Subdivision 3 of that section so far 
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as relevant herein states: “No contingent claim shall share in a distribution of the 
assets of an insurer which has been adjudicated to be insolvent by an order made 
pursuant to section four hundred and twenty-four of this chapter except such 
claims shall be considered, if properly presented, and may be allowed to share 
where (a) such claim becomes absolute against the insurer on or before the last 
day fixed for the filing of proofs of claim against the assets of such insurer, 
or (b).” Subdivision 4 provides: “Where an insurer has been adjudicated to be 
insolvent by an order made pursuant to section four hundred and twenty-four of 
this chapter, any person who has a cause of action against an assured of such 
insurer which is the subject of indemnity under a liability policy issued by such 
insurer, shall have the right to file a claim in the liquidation proceeding, regardless 
of the fact that such claim may be contingent.” 

{1] There can be no question but that the claims of the injured persons 
against the Concord were contingent at the time the order of liquidation was 
entered. In Re Lexington Surety & Indemnity Co., 272 N.Y. 210, at page 214, 
5 N.E.(2d) 204, 205, the court, in discussing whether a surety bail bond claim 
was contingent, stated: “This court has repeatedly referred to surety bonds as 
contingent prior to default. (People v. Metropolitan Surety Co., 205 N.Y. 135 
[98 N.E. 412, Ann.Cas.1913D, 1180]: Matter of Empire State Surety Co., 214 
N.Y. 553 [108 N.E. 825]; Id., 216 N.Y. 273 [110 N.E. 610].)” 

But since judgment had not been obtained against the insured prior to the 
expiration of the time for filing claims, the claims had not become absolute. The 
claimants’ right to recover therefore depends upon whether the claim is one 
cognizable under section 425, subd. 4. Did the claimants have a cause of action 
against an assured of an insurer which was the subject of indemnity under a 
liability policy issued by such insurer? 

The surety bond herein was obtained pursuant to the mandatory provisions 
of section 17 of the Vehicle and Traffic Law, requiring all persons operating 
vehicles for hire to obtain either a surety bond or policy of insurance conditioned 
for the payment of any judgment recovered against such person. There are lim- 
ited sums provided for, but these are immaterial herein. ‘The spirit and intent 
of the statute was to provide means of recovery to those who suffer from the 
negligence of insolvent taxicab owners.” Tulchinsky v. Public Service Mutual 
Casualty Insurance Corporation, 245 App.Div. 382, 384, 282 N.Y.S. 944, 946. 

[2] The Superintendent of Insurance contends that a surety bond obtained 
pursuant to section 17, Vehicle and Traffic Law, is not a “liability policy” under 
section 425, subd. 4, of the Insurance Law. The term “liability policy” is a 
generic one which has been used to describe automobile insurance. See 5 Couch 
on Insurance, §§ 1175-1175 f. “The cardinal rule for the construction of legislative 
acts is to ascertain the intent of the Legislature. When that is determined the 
language must, if possible, be construed to make the intent effective.” People 
ex rel. Steckler v. Warden of City Prison, 259 N.Y. 430, 433, 182 N.E. 73, 74; 
103 Park Ave. Co. v. Exchange Buffet Corporation, 242 N.Y. 366, 152 N.E. 117. 

[3] When the purpose of section 17 of the Vehicle and Traffic Law is consid- 
ered, it becomes apparent that the Legislature never intended to defeat its salutary 
aims by excluding the claimants from participation in the liquidation of the 
Concord, if they have meritorious claims. Section 17 of the Vehicle and Traffic 
Law provides for two types of insurance: (a) A surety bond; (b) a policy of 
insurance. In the former the insurer agrees to pay any judgment obtained against 
the taxi owner, while in the latter there is an agreement to indemnify the owner 
for any sums he may pay, as well as an obligation to help defend suits against 
him. The rates for surety bonds are lower than those for policies of insurance. 
As a rule a solvent responsible owner will obtain indemnity insurance because a 
judgment against him can be collected, while the impecunious and financially 
irresponsible owner of vehicles for hire contents himself with the less expensive 
surety bond. The injured person, in the absence of mandatory insurance under 
section 17 of the Vehicle and Traffic Law, is less likely to collect a judgment from 
the latter type than from the former. The protection intended by section 17 
should continue upon liquidation of the insurer. A contrary conclusion would 
result in the exclusion of those most likely to suffer by virtue of the liqudation. 
The purpose of the legislation would be thwarted. There would be evident 
injustice in such an interpretation of section 425, subd. 4, of the Insurance Law. 
Certainly where a decision of exclusion will result in palpable unfairness, the 
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language and intent of the section should clearly and unequivocally point in that 
direction. The use of the words “liability policy” in section 425, subd. 4, must 
be construed to include surety bonds issued under section 17 of the Vehicle and 
Traffic Law. 

In Kuhn y. Auto Cab Mutual Indemnity Co., 244 App.Div. 272, 279 N.Y.S. 
60, affirmed 270 N.Y. 587, 1 N.E.(2d) 343, an action was commenced under section 
109 of the Insurance Law, which provides for “standard provisions for liability 
policies.” The court, evidently, assumed that the surety bond involved was a 
“liability policy” under that section. 

The motion for reargument is granted, and upon reargument the original 
decision is adhered to and the referee is directed to consider the claims upon the 
merits. Settle order on two days’ notice. 

GILES v. COMMERCIAL CASUALTY INS. CO.~ 
Supreme Court, Appellate Division, Third Department. July 2, 1937. 
297 New York Supplement 546. 
CONTRACT TO INSURE. 

An insurance company was liable on its agent’s oral contract to insure auto- 
mobile owner against public liability from day before accident resulting in 
judgment against such owner, though written policy was delivered after accident 
(Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 131{1].) 

Action by Harry S. Giles, as administrator of the estate of Stuart D. Giles, 
deceased, against the Commercial Casualty Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

Carter. & Conboy, of Albany, for appellant. 

Charles M. Hughes, of Schenectady (Raymond F, Loucks, of Schenectady, of 
counsel), for respondent. ; 

Per Curiam. 

Defendant casualty company appeals from a judgment recovered under sec- 
tion 109 of the Insurance Law. The liability arises through the issuance of a 
public liability policy to Josefa Ciesznski for the term of one year beginning 
June 3, 1933. The written policy was not prepared until June 5, the accident 
out of which the judgment against Mrs. Ciesznski was recovered happened on 
June 4. Isadore Spiera was an agent representing defendant and connected 
with an insurance office conducted by William J. Lillis in Schenectady wherein 
Margaret Sorenson worked. She prepared the policy on June 5, under the 
direction of Spiera and she had authority to issue and countersign it and other 
policies. Spiera, Mrs. Ciesznski, and Witkowski who lived in the same house 
testified that on May 29 Spiera orally contracted to insure Mrs. Ciesznski 
against public liability in his company from June 3, the date when it was 
expected an automobile was to be delivered to her. Spiera says that on Satur- 
day June 3, he sought to obtain the written policy from the Lillis office, but 
found it closed and that on that day he wrote the facts as to that and another 
policy and “shoved it under the door.” That on June 5 he went after the pol- 
icy. Defendant’s liability arises on the ‘oral contract made by its duly author- 


ized agent. Hicks v. British American Assurance Co., 162 N.Y. 284, 56 N.E. . 


743, 48 L.R.A. 424. The fact that the written policy was delivered after the acci- 
dent does not prevent a recovery. Orto et al. v. Poggioni, 245 App.Div. 782. 
281 N.Y.S. 16, affirmed 271 N.Y. 551, 2 N.E.(2d) 690. 

Judgment unanimously affirmed, with costs. 
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Cas.] Taylor Dredging Co. v. Travelers Ins. Co. of Hartford, Conn. 


CASUALTY 
TAYLOR DREDGING CO. v. TRAVELERS INS. CO. 
OF HARTFORD, CONN. No. 407. 
Circuit Court of Appeals, Second Circuit. June 7, 1937. 
90 Federal Reporter (2d) 449. 
1. INDEMNITY. 


A policy indemnifying an employer against loss by reason (of liability for 
injuries to employees and providing that it shall apply only to personal injuries 
sustained by reason of accident is one of indemnity and not of liability insur- 
ance, and is not restricted to those injuries which are of a physical or external 
character or follow upon physical force or violence. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. ACCIDENT. 

A policy indemnifying an employer against liability for injuries to employees 
sustained by reason of accident and providing that the insurer’s obligations and 
promises shall not be effected by any default of the employer after the accident 
aid that the employer shall give immediate written notice upon the occurrence 
of an accident and like notice of any claim on account of such accident uses the 
word “accident” as referring to a sudden or instant happening. 

An “accidental cause” is not susceptible of precise definition, though 

it has been stated that it must partake of an unexpected or unforeseen 

character and be traceable to a specific occasion or event. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. ACCIDENT. 

Injuries sustained by an employee as a result of the damp, leaky, and unsani- 
tury condition of the employer’s premises over a period of time are not caused 
by accident within policy indemnifying the employer against liability for injuries 
caused by accident so as to require the insurer to defend an action brought by 
the employee. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Action by the Taylor Dredging Company against the Travelers Insurance 
Company of Hartford, Conn., to recover legal fees and disbursements on a pol- 
icy of indemnity insurance. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

Lynch, Hagen & Atkins, of New York City (Anthony V. Lynch, Jr., and 
Henry C, Eidenbach, both of New York City, of counsel), for appellant. 

Moran, Galli & McGlinn of New York City (Bernard J. McGlinn, Louis P. 
Galli, and William J. Moran, all of New York City, of counsel), for appellee. 

Before Manton, Swan, and Chase, Circuit tales 

Manton, Circuit Judge. 


The appellant seeks a recovery of attorney's fees and expenses incurred by 
it in defending an action brought against it by an employee who claimed that he 
contracted pulmonary tuberculosis because he was provided damp, wet, and 
unsanitary quarters while working on appellant’s dredge. Appellee issued its 
policy of insurance covering appellant “as respects personal injuries sustained 
by employees, including death at any time resulting therefrom.” The policy 
indemnifies the employer against loss by reason of liability “imposed upon him 
by law for damages on account of such injuries to such of said employees as are 
legally employed. * * *” It jobligates the appellee to defend in the name and 
on behalf of the appellant “any suits or other proceedings which may at any 
time be instituted against him on account of such injuries, including suits or 
other proceedings alleging such injuries and demanding damages or compen- 
sation therefor, although such suits, other proceedings, allegations or demands 
are wholly groundless, false or fraudulent.”, This provision is subject to the 
exception set out in paragraph 7: “This agreement shall apply only to such 
injuries (i. e. personal injuries) so sustained by reason of accidents occurring 
during the Policy Period. * * *” Whether the instant case comes within this 
exception is the only issue to be decided. 

The complaint in the action brought by Ekholm, the employee, against the 


s. 
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appellant alleged that in the course of his employment he “contracted a cold, 
cough, fever, pleurisy, his resistance was lowered, his lungs were affected and 
impaired * * * and his illness developed into pulmonary tuberculosis by reason 
of the negligence of the defendant * * * in that the living quarters * * * were 
in an unsanitary, wet, damp, leaky, improperly ventilated, unfit, unsafe and 
unseaworthy condition; in that the deck overhead leaked, causing and permitting 
water to enter his living quarters. * * *” 

{1] The injuries alleged do, it seems, fall within the scope and meaning of 
the policy. There is nothing in the language of the policy—which is one of 
indemnity and not of liability insurance—which compels us to restrict it to only 
those injuries which are of a physical or external character or follow upon 
physical force or violence. A®tna Life Ins. Co. v. Portland Gas & Coke Co,, 
229 F. 552, L.R.A.1916D, 1027 (C.C.A.9); Hood & Sons v. Maryland Casualty 
Co., 206 Mass. 223, 92 N.E. 329, 30 L.R.A. (N.S.) 1192, 138 Am.St.Rep. 379. The 
policy refers generally to “personal injuries” and should be construed as broadly, 
at least, as the policy in the AZtna Case which covered “bodily injuries” and 
was held to apply where employees engaged in construction work contracted 
typhoid fever from drinking water furnished them by their emplover. 

[2] The difficulty, however, is that no accidental cause exists. The com- 
plaint describes the condition of the employee’s quarters which was claimed to 
have been negligently caused by the appellant; nowhere does it allege any event 
or happening, produced by that negligence or otherwise, which resulted in the 
injuries sustained. While “accident” is not defined in the policy, its various 
provisions indicate that “accident” is referred to only as a sudden or instant 
happening. It states: “The obligations and promises of the Company * * * 
shall not be affected by * * * any default of this Employer after the accident 
in the payment of premiums. * * *” And “this Empfoyer, upon the occurrence 
of an accident, shall give immediate written notice thereof to the Company 
* * * He shall give like notice with full particulars of any claim made on account 
of such accident.” 

The notion of an accidental cause is not susceptible of precise definition, 
though it has been stated that it must partake of an unexpected of unforeseen 
character (see Landress v. Phoenix Mut. Life Ins. Co., 201 U.S. 491, 496, 54 
S.Ct. 461, 462, 78 L.Ed. 934, 90 A.L.R. 1382; AStna Life Ins. Co. v. Portland 
Gas & Coke Co., supra, 229 F. 552, at page 553, L..R.A.1916D, 1027) and that it 
must be traceable to a specific occasion or event (U. S. Radium Corp. v. Globe 
Indemnity Co. et al., 178 A. 271, 13 N.J.Misc. 316, affirmed 116 N.J.Law, 90, 182 
A. 626). In the last-cited case a person, employed over four years in applying 
radium paint to numerals and designs on watch dials and other objects, was in 
the habit of placing brushes in her mouth so as to point them. This practice 
eventually resulted in radium poisoning which was discovered many years later. 
The injury was held not to be accidental. This case must be compared with 
Hood & Sons v. Maryland Casualty Co., supra. There, a hostler in stables, car- 
ing for horses which were suffering from glanders, was attacked by the disease. 
It was held that the injury was accidental. The importance attached to the time 
element—the relative singleness of the event in the one case and the prolonged 
condition or series of events in the other—is thus forcibly illustrated. 

[3] In other words, the policy would apply here if the cause relied on were 
in the nature of an event. If such were the case, it would be unimportant that 
the event resulted from an act of negligence rather than from an unforeseen or 
accidental cause. But here there was merely a general condition over a period 
of time; the damp, leaky, and unsanitary condition of the quarters was the cause 
assigned. The injury was the sequel of a gradual process rather than of any 
specific occasion or event. The cause was therefore not accidental. McGuire v. 
Sherwin-Williams Co., 87 F.(2d) 112 (C.C.A.7); Jackson v. Employers’ Liability 
Assurance Corp., 139 Misc. 686, 248 N.Y.S. 207, affirmed 234 App.Div. 893, 254 
N.Y.S. 1010, affirmed 259 N.Y. 559, 182 N.E. 180; U. S. Radium Corp. v. Globe 
Indemnity Co., supra. And the appellee rightfully refused 1» defend Ekholm’s 
action. , 

Judgment affirmed. 
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DISTRIBUTORS PACKING CO. v. PACIFIC INDEMNITY CO. 
PAPINEAU v. PACIFIC INDEMNITY CO. Civ. 11387. 
District Court of Appeal, Second District, Division 2, California. June 24, 1937. 
70 Pacific Reporter (2d) 253. 
1. NOTICE. 


Where indemnity policy requires insured to give prompt notice of accident, 
delay of more than eleven months between accident and giving such notice is breach 
of contract, prejudicial to insurer as matter of law, and precludes recovery on 
policy unless insurer waives compliance with such condition. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. WAIVER. 

Waiver of breach of conditions, relied on by plaintiff in action on indemnity 
policy, must be alleged and evidence of such waiver is not admissible under allega- 
tion that policy conditions have been performed. ¥ 

(For other cases, see Insurance, Dec. Dig. §§ 634[1], 645[3].) 

Appeal from Superior Court, Los Angeles County; Frank G. Swain, Judge. 

Actions by the Distributors Packing Company and by Lawrence Papineau 
against the Pacific Indemnity Company, consolidated for trial. From judgments 
for defendant, plaintiffs appeal. 

Affirmed. 

See, also, Papineau v. Distributors Packing Co., 10 Cal.App.(2d) 558, 52 P.(2d) 
571. 

Lasher B. Gallagher, of Los Angeles, for appellant Distributors Packing Co. 

J. M. Clements, of Los Angeles, for appellant Lawrence Papineau. 

W. I. Gilbert and Charles E. R. Fulcher, both of Los Angeles, for respondent. 

McComp, Justice. 

The above entitled actions to recover damages for breach of an insurance bond 
issued by defendant were consolidated for trial and plaintiffs appeal from judg- 
ments against them after the sustaining of defendant’s objection to the introduction 
of any evidence on the ground that the complaints did not state a cause of action. 

The questions raised by both appeals will be disposed of in this opinion: 

The complaints alleged in substance that: 


October 18, 1931, defendant issued a public liability insurance policy, by the 
terms of which it agreed to indemnify plaintiff Distributors Packing Company 
on account of any loss arising from accidental bodily injuries for which said plain- 
tiff might be liable. : 

I. 


The policy heretofore mentioned contained the following provision: 
“Accidents, Claims and Suits 

“C. The Assured, upon learning of an accident, shall give prompt written 
notice thereof, with the fullest information obtainable at the time, to the Los 
Angeles Office of the Company, or to its duly authorized agent. The Assured 
shall give like notice, with full particulars, of any claim or suit made or brought 
on account of such accident and shall forward to the Company or its authorized 
agent all documents received relating thereto.” 


Ill. 
April 28, 1932, plaintiff Papineau was injured and on April 13, 1934, recovered 
judgment against Distributors Packing Company, which defendant has refused 


to pay. v 


“The plaintiff performed each and every provision of said policy on its part 
to be performed with the exception that it did not give prompt written or any 
notice to the defendant upon learning of the accident. Plaintiff alleges in this 
behalf that it did not at the time it learned of the accident have any information 
with reference thereto excepting that-said accident. had occurred and a prompt 
investigation of the circumstances of the accident would have disclosed nothing 
to the defendant herein which was not fully and completely discovered ‘with 
reference to’ the cause of the accident when it was reported to the defendant in 
writing on April 7, 1933, and a ‘prompt investigation on or immediately or within 
twenty days, after the date of said accident would have disclosed that said accident 
had occurred as a proximate result of the failure of plaintiff herein to exercise 
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ordinary care in inspecting said cleat before inviting said Papineau to use the 
same and would have disclosed that said cleat had never been inspected by plain- 
tiff herein; and would have disclosed that Papineau had looked at the cleat before 
using it and all of the foregoing information was fully available to defendant 
at and after the time when plaintiff notified the defendant of the occurrence of 
said accident. Plaintiff alleges that all of the witnesses who saw the said Papineau 
on the premises and who knew of the circumstances leading up to and connected 
with said accident were available and living at all times to and including April 
7, 1933, and at all times to the date hereof and none of said witnesses had forgotten 
any of the facts known to them and none of said persons had been approached 
or interviewed by the said Papineau or by any representative of Papineau or 
by any person interested in the welfare or claim of said Papineau until after the 
defendant herein was notified of said accident or until after the defendant herein 
had been given full and complete opportunity to itself interview said persons and 
each thereof and it was reasonably possible for defendant to have learned on and 
after April 7, 1933, all facts, favorable to plaintiff herein. Plaintiff alleges that a 
prompt investigation would not have disclosed any fact or made available any 
defense to the action so as aforesaid commenced by the said Papineau which was 
not available on and after April 7, 1933. Plaintiff alleges further that the defend- 
ant was not prejudiced, either substantially or at all, by reason of the failure of 
plaintiff to give notice of said accident within twenty days of the ocurrence 
thereof. Plaintiff alleges that it had no knowledge of the intention of Papineau 
to make any claim for damages until on or about April 6, 1933, at which time 
it promptly caused to be sent written notice thereof by mail to the defendant 
herein and defendant received said notice on April 7, 1933. The defendant there- 
upon made an investigation of the facts and circumstances’ relating to the said 
accident and thereafter notified plaintiff that it denied liability or any duty to 
plaintiff by reason of said delayed notice.” 

These are the only questions presented for determination: 

First: Does a complaint state a cause of action which alleges as its basis (1) 
breach of an indemnity bond executed by defendant, and (2) failure by plaintiff 
to comply with a provision of said bond, requiring prompt written notice with full 
information obtainable to be given by the assured upon learning of an accident, in 
that the default as to this provision was that no notice was given until more than 
eleven months had clapsed after assured learned of the accident? 

Second: Did the failure of defendant to rescind the contract of insurance 
constitute a waiver of its right to rely as a defense on the failure of insured to 
give prompt written notice of the accident as required in the policy? 

[1] The first question must be answered in the negative. The law is settled 
that, if an indemnity insurance contract contains a provision requiring the insured 
to give prompt notice of an accident to the insurer, and more Sen eleven months 
elapses after the accident and before the giving of such notice, such delay is a 
breach of the contract, prejudicial to the insurer as a matter of law, and the 
failure to comply with this term of the insurance policy constitutes a complete 
defense to any action based thereon against the insurer. Purefoy v. Pac, Auto. 
Indemn. Exch., 5 Cal.(2d) 81, 88, 53 P.(2d) 155. 

In Purefoy v. Pac. Auto. Indemn. Exch. supra, an action based on a policy 
similar to the one now before the court, there was a failure to give notice for 
3% months after the accident. Mr. Justice Seawell says at page 88 of 5 Cal.(2d), 
53 P.(2d) 155, 158. 

“Notice given three and a half months after the accident, especially when it 
is considered that the notice given at that date was not from the insured, but 
from the injured person, who was an adverse party, was not reasonably prompt 


notice, and did not constitute a compliance with the policy. [Citing authorities.] 


“The insurer was deprived of an opportunity to make a prompt investigation 
while the facts were fresh in the minds of the parties and witnesses, and before 
her marks and effects of the accident had been obliterated. As to certain 

reaches of condition, it may more readily be shown whether prejudice had resulted 
therefrom. But respondent argues with convincing force Sova that the lapse 
of time which removes the opportunity for prompt investigation, also destroys 
the possibility of showing prejudice arising from delayed inquiry. Where witnesses 
are interviewed after lapse of time, during which they either may have forgotten 
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the facts, or been approached solely by representatives of the injured party, it 
virtually becomes impossible to learn what facts, favorable to defendant, could 
have been ascertained through prompt inquiry. We are impelled to the conclusion 
that prejudice must be presumed in such situations.” 

That such a breach is prejudicial as a matter of law was the conclusion 
reached in Burbank v. National Casualty Co., 15 Cal.App.(2d) 483, 484, 59 P.(2d) 
589, wherein there was a delay of 3 months in giving notice to the insured. 

The insurer is entitled to rely on a substantial breach of so material a condition 
of its policy unless it can be deemed to have waived compliance with the condition. 

The cases relied on by plaintiffs are all factually distinguishable from the 
present case. For example, in Hynding v. Home Acc. Ins. Co., 214 Cal. 743, 7 
P.(2d) 999, 85 A.L.R. 13, it was failure to comply with the co-operative clause 
in the policy that was under consideration by our Supreme Court and not a breach 
of the clause requiring notice of an accident to be given to the insured. 

{2] The second question is not properly presented for our consideration, for 
the reason that the law is settled that, where the plaintiff relies on a waiver of 
a breach of conditions of an insurance policy, such waiver must be alleged and 
evidence of the waiver is not admissible under an allegation of performance of 
the conditions of the contract. Purefoy v. Pac. Auto. Indemn. Exch., supra, 5 
Cal.(2d) 81, 91, 53 P.(2d) 155. In the present case there is a total absence of 
an allegation in the complaints that defendant waived its right to rely on the 
breach of the contract claimed as a defense. 

The foregoing conclusions make it unnecessary for us to consider the other 
objections to the complaint urged by defendant. 

The judgments appealed from ‘are and each is affirmed. 

I concur: Crail, P. J. 


RIDDLE v. RANKIN et al. No. 33440. 
Supreme Court of Kansas. July 10, 1937. 
69 Pacific Reporter (2d) 722. 
1, PAYMENT TO AGENT. 

Under statute providing that agent who collects premium from insured on 
policy on which agent was instrumental in having written holds premium in 
trust for insurer, insurer was not entitled to cancel policy for premium default 
or collect premium from insured for second time after insured had paid pre- 
mium to insurer’s agent who failed to account to insurer therefor (Gen.St.1935, 
40-247). 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

2. AGENCY. 

Statute providing that insurance agent, who collects premium from insured 
on policy which agent was instrumental in having written, holds premium in 
trust for insurer was designed for benefit of insured who pays premium on 
policy to broker or agent of insurer to protect insured in his rights under policy 
irrespective of defalcations of broker or agent respecting his payment to insurer 
(Gen.St.1935, 40-247). 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

3. PAYMENT TO AGENT. 

Under statute, insurer has duty to ascertain if insured has paid premium to 
broker before ‘it attempts to cancel policy for nonpayment of premium (Gen.St. 
1935, 40-247). 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 

4. CANCELLATION. 

Although policy may be canceled by mutual consent of insured and insurer, 
there should be meeting of minds of parties, arrived at with fairness to accomp- 
lish such purpose and fraud practiced by one of parties to induce other to con- 
sent to cancellation of policy vitiates cancellation agreement. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

5. BROKER. 


An insurance broker intrusted by insurer to deliver policy to insured and 
collect premiums is agent of insurer for such purpose, and part of duty of agent 
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afer statute is to account to insurer for premium collected (Gen.St.1935, 40- 
247). 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 
6. FRAUD. : ; ; ' 

An insurance broker who had duty to deliver indemnity policy to insured 
and collect premium for insurer and who failed to account to insurer for pre- 
miums collected was agent of insurer when he procured policy for cancellation 
from insured by fraudulent representations after insurer had notified broker of 
intent to cancel policy for nonpayment of premiums, since insurer was charged 
with notice of payment to agent under statute (Gen.St.1935, 40-247). 


(For other cases, see Insurance, Dec. Dig. § 93.) 


7. SURRENDER OF POLICY. 

Insured who was induced by fraud of insurer’s agent to surrender policy for 
cancellation on representation that insurer was not responsible company did not 
ratify fraud by surrender of policy and taking of policy in new company or 
by making claim against new company without knowledge of facts. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

Syllabus by the Court. 

1. An insurance policy may be canceled by mutual consent of the insured 
and the insurer. To acdomplish this there should be a meeting of the minds of 
the parties, arrived at with fairness. Fraud practiced by one of the parties, 
with the purpose and effect of inducing the other party to consent to the can- 
cellation of the policy, vitiates the agreement to aed 

2. Our statute (G.S.1935, 40-247) is designed to protect an insured in his 
policy rights from defalcations of an insurance broker or agent who delivers 
to him a policy and collects the premium thereon. 

3. When an insurer intrusts a broker to deliver a policy and collect the pre- 
mium, and the broker does so, he holds the premium in trust for the insurer, 
and under our statute (G.S.1935, 40-247) it is the duty of the insurer to ascertain 
if the insured has paid the premium to the broker before it attempts to cancel 
the policy for nonpayment of premium. 

4. A broker, intrusted by an insurer to deliver a policy to the insured and 
collect the premium, is the agent of the insurer for that purpose. It is a part 
cf his duty as such agent to acdount to the insurer for the premium collected. 

5. Under the facts stated in the opinion, it is Aeld the broker was the agent 
of the insurer when by fraudulent representations he procured policies for can- 
cellation from the insured. 

6. One ignorant of the facts and of his rights, who is induced by fraud of 
the insurer’s agent to surrender his policy for cancellation and to take a policy 


in another company, cannot be held to have ratified the fraud by the fact that 


he did surrender the first policy and take the new one. 

Appeal from District Court, Shawnee County, Third Division; Otis E. Hun- 
gate, Judge. 

Action by Humbert Riddle against H. N. Rankin and the Maryland Casualty 
Company, garnishee. From a judgment for the garnishee, the plaintiff appeals. 

Reversed, with directions. 


J. E. Addington and Howard A. Jiones, both of Topeka, for appellant. 
Ralph T. O'Neil, John D. M. Hamilton, and Barton E. Griffith, all of Topeka, 


for appellee. 

Harvey, Justice. 

This was a hearing on exceptions to the answer of a garnishee. The trial 
court made findings of fact and rendered judgment for the garnishee. Plaintiff, 
the garnishor, has appealed. 


The facts summarized or quoted from the findings of fact made by the trial 
court may be stated as follows: The defendant Rankin operated a riding stable 
where he let riding horses for hire. On March 18, 1933, plaintiff, riding a horse 
hired from Rankin, sustained personal injuries, for which he sued Rankin and 
recovered a judgment for $2,851.25. Execution was issued against Rankin on 
this judgment and returned unsatisfied. Plaintiff then had a garnishment sum- 


mons issued to the Maryland Casualty Company, which filed an answer, of non- 
liability. Plaintiff elected in writing to take issue on the answer. This is the 
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issue tried by the court below. The court found that in 1932 Rankin operated 
a business known as the Rankin Riding Stables; that Everett L. Herren and 
his son conducted an insurance agency, and that Glenn D. Hussey and others 
were conducting a separate insurance agency and were the general agents of 
the garnishee, the Maryland Casualty Company; that about August 24, 1932, at 
Herren’s solicitation, he was authorized by Rankin to secure for him policies of 
insurance, one Jof which was to be against liability to patrons of the riding 
stables. Herren & Son were not an agent’ for the Maryland Casualty Company, 
nor were they agent for any company writing the kind of insurance desired by 
Rankin. Herren requested the Hussey agency to write the policy, which it did 
in the Maryland Casualty Company, and delivered the policy to Herren, and he 
delivered it to Rankin and collected from Rankin the premium thereon for one 
year. At the time he did this Herren was acting as the agent and by the author- 
ity of the Maryland Casualty Company. Two policies were written, one of 
which indemnified against damages such as plaintiff sustained, and it is with 
this one we are principally concerned. Herren failed to pay the premium to 
the Hussey agency, but that agency, under its agency agreement, paid the net 
premium on the policy for one year to the Maryland Casualty Company, which 
company retained the premium. Neither Hussey nor the Maryland Casualty 
Company knew Herren had collected the premium from Rankin. On October 3, 
October 23, and November 13, 1932, patrons of Rankin sustained injuries for 
which they claimed damages. These accidents were reported to the Maryland 
Casualty Company, but none of them had been adjusted by the last week of 
December, 1932. Early in October, about the middle of November, and again 
about the middle of December, 1932, Hussey had called upon Herren to pay the 
premiums on the Rankin policy, but Herren did not pay, said he would get in 
touch with Rankin and get the money. The last week in December, 1932, 
“Hussey over the phone told Herren that if he, Hussey, did not have the money 
for the premiums that day or the next, he would cancel the policies by registered 
mail and Herren said, ‘Don’t do that. I am taking ‘on another company and I 
will bring them to you.’”. Following this telephone conversation Herren went 
tu Rankin “and stated to him, in substance, that the Maryland Casualty Com- 
pany did not pay claims against it promptly; that he had had trouble with them 
about paying claims and that it was ‘not worth a damn.’ He further stated to 
Rankin that if he, Rankin, wanted someone to take care of him that he, Her- 
ren, would put him in a good company. Because of relying upon these state- 
nients of Herren, H. N. Rankin delivered to Everett I. Herren the two Mary- 
land Casualty Company policies and thereafter Herren delivered them to the 
Hussey Insurance Agency * * * they were marked cancelled for non-payment 
cf premiums by that agency on December 31, 1932,” and were forwarded through 
the Kansas City branch office to the home office of the Maryland Casualty Com- 
pany at Baltimore, Md. About February 14, 1933, one Blackman, an auditor of 
the Maryland Casualty Company, came to Topeka to procure data to enable 
him to compute and audit the earned premium on the policies from the date 
they were issued to Rankin to December 31, 1932. As to the policy here involved, 
that depended on the number of riding horses Rankin kept at his stables. 
Blackman called Rankin by telephone and inquired and learned about the num- 
ber of horses he kept. He then computed the earned premium on the two 
policies to be $34.99 and the unearned premium to be $69.91. There is no finding 
that Blackman told Rankin why he was inquiring about the number of horses, 


nor that he informed Rankin what he was computing, or the result of the 


computation. We were told at the argument that he did not inform Rankin 
of those matters. At the time Herren received the two Maryland Casualty 
Company policies from Rankin, Herren & Son were agents for the Public 
Indemnity Company, and on January 3, 1933, wrote, issued, and delivered to 
Rankin a policy in that company covering liability for accidents to patrons of 


the Rankin Riding Stables, It was agreed between Rankin and Herren that 


Rankin was to pay nothing to the Public Indemnity Company nor to Herren 


for this policy, but that the premium thereon was to be paid out of the money 
Herren had received from Rankin as premium for the Maryland Casualty Com- 
pany policies. Herren never billed Rankin for the premium on this policy, “nor 
did H. N. Rankin pay any premium to Herren & Son for or on account of said 
Public Indemnity Company policies. The premium due on said policies to the 
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Public Indemnity Gompany was by the company charged to the account of 
Herren & Son.” There is no finding that Herren paid the Public Indemnity 
Company the premium on this policy. 


Plaintiff sustained injuty on March 18, 1933, for which he recovered judg- 
ment. The Maryland Casualty Company was notified of that injury May 31, 


1933. The Maryland Casualty Company has at all times denied any liability 
upon the policies it issued to Rankin after their cancellation on December 31, 
1932, and refused to participate or take any part in connection with the acci- 
dent to plaintiff and the litigation subsequently ensuing, out of which the judg- 
ment for plaintiff was rendered. “No demand for payment of premium was 


made upon H. N. Rankin by the garnishee or the Hussey Insurance Agency 


and no notice of cancellation was ever given by the Maryland Casualty Com- 
pany to the defendant H. N. Rankin. At the time H. N. Rankin delivered to 
E. L. Herren the two Maryland Casualty Company policies in December, 1932, 
he did not know that the premium thereon had not been remitted by said 
Herren to the Maryland Casualty Company. That the Hussey Insurance Agency 


accepted other insurance risks from the said Herren & Son Insurance Agency 
and issued policies to cover the same, and carried an account on its books 
against the Herren & Son Insurance Agency.” 

On the day the plaintiff Riddle received his injury, or the next, Rankin 
reported the accident to Herrefii who called Orville A. Sheffler, who was an 
adjuster at that time for the Public Indemnity Company. Sheffler went to Her- 
ren’s office, checked the insurance coverage from Herren’s record, and found 
it to be the Public Indemnity Company, and requested Rankin to come to his 
office to make a further report. About the following day Rankin went to 
Steffler’s office and there made a detailed report of the accident and signed a 
written statement prepared by Sheffler. At that time “Rankin stated in sub- 
stance, that he guessed his type of insurance was difficult to get; that he had 
been insured in the Maryland Casualty Company but that said company had 
cancelled his policies and for that reason Everett IL. Herren had placed his 
jusurance in the Public Indemnity Company.” Eo 

“By his delivery to E. L. Herren of the Maryland Casualty Company policies 
and the acceptance of the Public Indemnity Company policies it was the intention 
of H. N. Rankin to surrender the Maryland Casualty Company policies and any 
rights thereunder and thereafter to have his liability insurance on his riding 
stables carried by the Public Indemnity Company. * * * ” 

“Rankin never received any compensation from the Public Indemnity Com- 
pany for the damages sued for in this action. Said Public Indemnity Company and 
its reinsuring company having taken bankruptcy.” 

The trial court made conclusions of law as follows: 

“1. In procuring the issuance of the policy involved, Everett L. Herren was 
acting as an insurance broker. ; 

“2. In the receipt of the policies from the Hussey Agency and in delivering 
the policies to the defendant, Everett L. Herren was the agent of the garnishee, 
The Maryland Casualty Company. 

“3. The payment of the premium to Everett I. Herren was payment to the 
garnishee, The Maryland Casualty Company. 

“4. The premium having been paid to the garnishee, The Maryland Casualty 
Company, it had no legal right to cancel the policy for non-payment of premium. 

_ Phat Harold N. Rankin had actual knowledge of the surrender of The 
Maryland Casualty Company policies for cancellation and of the execution of the 
Public Indemnity Company policies therefor and that he ratified in all respects 
the acts of Everett L. Herren in the surender of The Maryland Casualty Company 
policies and the issuance of the Public Indemnity Company policies in lieu thereof. 

“6. That The Maryland Casualty Company policies were surrendered and can- 
celled by mutual consent and agreement of the parties as of December 31, 1932, 
and that by reason of such surrender and cancellation said policies were not in 
force and effect after said date and by reason thereof the garnishee is not liable 
under said policies to pay the amount of plaintiff’s judgment and costs herein. 

“7. That the garnishee is indebted to the defendant in the sum of $69.91 
unearned premium on the two policies of The Maryland Casualty Company for 
which amount the plaintiff should have judgment against the garnishee.” 

In this court appellant does not complain about the findings of fact, nor does 
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he complain about conclusions of law Nos. 1, 2, 3, and 4. The argument, from 


many viewpoints, is centered largely about conclusions of law Nos. 5 and 6. 
There is something of a non sequitur about conclusion of law No. 7 which neither 
party is altogether satisfied with or is able to explain very clearly. But we shall 


need to deal with it incidentally only, 
[1] Appellant complains of conclusion of law No. 6, “That The Maryland 


Casualty Company policies were surrendered and cancelled by mutual 
and agreement of the parties.” The remainder of this conclusion consists of 
results which naturally would follow if that part of the conclusion is sound. 
Appellee concedes the policies were not canceled under any of the terms of 


the policies, and makes no complaint of conclusion of law No. 4 to the effect it 


had no legal right to cause the policies to be canceled for nonpayment of premium. 
This conclusion is founded on our statute (G.S.1935, 40-247), which, briefly stated 
provides that an insurance broker or agent who collects the premium from. the 
insured on a policy which he is instrumental in having written holds such premium 
in trust for the insurance company which issued the policy and his failure to 
account to the insurer for the premium prima facie is larceny, for which he may 


be prosecuted and convicted. So, when these policies were delivered to Rankin, 


and he paid the premium thereon to Herren, who was found and is conceded to 


have been a broker in this transaction, the money paid for the premium belonged 
to the Maryland Casualty Company, the insurer, and Herren held it in trust for 
the insurer. Having thus received the premium, the insurer was not entitled to 
collect it again from Rankin [Ocean Accident & G. Corp. v. Emporia Tele. Co., 
139 Kan. 106, 29 P.(2d) 1084]; neither was it entitled to cancel the policies for 
nonpayment of premiums, Since the Maryland Casualty Company had no right 
or authority in law to cancel the policies for nonpayment of premium, it necessarily 
follows that the act of the insurance company in canceling the policies for that 
reason is void and of no effect. 

[2, 3] Obviously, the statute (G.S.1935, 40-247) is designed for the benefit 
of an insured who pays the premium on the policy to the broker or agent of the 
insurer and to protect him in his rights under the policy of insurance irrespective 
of defalcations of the broker or agent respecting his payment to the insurer. 
Under the statute, the insurer is given a greater remedy to collect from the broker 
or agent who has collected from the insured than is given ordinarily by statute 
for the collection of an ordinary account. Such broker or agent who fails to 
account to the insurer is prima facie guilty of larceny and may be prosecuted 
therefor. This statute necessarily places a duty upon the insurer to ascertain 
whether the insured paid the premium to. the broker or agent before it attempts 
to cancel the policy for nonpayment of premium. Neither the Maryland Casualty 
Company nor its general agent, the Hussey Insurance Company, attempted to 
ascertain from Rankin whether he had paid the premium to Herren. We think 
that should have been done before the policy was canceled for nonpayment of 
premium, or any threat or attempt to do so was made. The insurer and its general 
agent were bound to know that under the law payment of premium by Rankin 
to Herren was payment to the insurer. It is not enough for the insurer to say “it 
did not know” Rankin had paid the premium to Herren. It was the insurer’s 
business to find out if that had been done, not only because the statute inferen- 
tially requires it, but because it is a fact which affected the validity of the policy. 
Perhaps that could have been done as easily as the auditor, Blackman, learned 
from Rankin the number of horses he kept at his stables. Perhaps the Hussey 
Insurance Agency assumed Rankin had paid Herren, for it charged the item to 
Herren on its books of account. It never charged the premium to Rankin, nor 
attempted to collect it from Rankin. It was satisfied to extend credit, for the 
ume being at least, to Herren for the amount of the premium and continued to 
write other policies on Herren’s request, and charge the premiums thereon to 
him on account. This statute was designed to protect an insured in his policy under 
circumstances such as here presented, or any circumstance when the broker or 
agent makes default in accounting for the premium collected from the insured. 

[4] With these views in mind, let us approach the correctness of the court’s 
conclusion of law, that the policies “were surrendered and cancelled by mutual 
consent and agreement of the parties.” Contracts of insurance may be canceled 
by mutual consent. 32 C.J. 1243. The rules governing such cancellation are the 
same or similar to rules governing the cancellation by mutual consent of other 


consent 
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contracts, and are similar to those for the making of a contract. To effect a 
valid cancellation of a contract of insurance by mutual consent, the minds of the 
parties should meet in agreement. Fraud practiced by one of the parties which 
induces the other to agree to the cancellation of the policy constitutes grounds for 
voiding the agreement. 32 C.J. 1245; Couch’s Cyclopedia of Insurance Law, 
Vol. 6, pp. 5025, 5028, 5065. No one contends that Rankin agreed his policies 
should be canceled for nonpayment of premium. On this point, which is the only 
one the insurer had in mind when it canceled the policies, the minds of the parties 
never met. On behalf of appellee it is argued that the parties agreed to 
cancellation of the policies; that the fact that the insurer had in mind one reason 
for making the agreement and the insured was prompted to act for a different 
reason does not prevent the minds of the parties meeting on the fact of cancella- 
tion. We pass this thought for a moment. Where one of the parties, ignorant 
of the facts and of his rights, is induced by fraud to consent to the cancellation 
of his insurance policy, the cancellation is ineffectual. 32 C.J. 1245. Here Rankin, 
under the facts found by the court, was induced to let Herren have the policies 
for cancellation because of and relying upon Herren’s false and fraudulent rep- 
resentations, not knowing at the time that Herren had not accounted to the insurer 
for the premiums, and not knowing his rights under the policies in the situation 
which existed. Herren’s acts are not excused or condoned by counsel on either 
side in this case; neither will they be excused or condoned by this court. In 
effect, it is conceded that Herren’s conduct was reprehensible; that he falsely 
concealed from Rankin the fact that he had not accounted to the insurer for the 
premium on the policies, made false representations as to the business practices 
and the solvency of the insurer, and falsely represented he could place the policy 
in a good company; and that it was because of these false and fraudulent rep- 
resentations, upon which Rankin relied, that the policies were surrendered for 
cancellation. 

{5, 6] On this point appellee contends it is in no way responsible for the 
false and fraudulent representations of Herren, and at the time he made such 
representations he was not the agent of the insurer. It concedes Herren was its 
agent for the purpose of delivering the policies and collecting the premiums thereon, 
but contends the agency ceased when the premiums were collected. Some phases 
of the status of a broker as agent for one party or the other are treated in Rose- 
dale Securities Co. v. Home Ins. Co., 120 Kan. 415, 243 P. 1023, and Ocean Accident 
& G. Corp. v. Emporia Tele. Co., 139 Kan. 106, 29 P.(2d) 1084, and the cases 
cited therein. An insurance broker may, for a particular thing, be the agent, 
of the insured or of the insurer, or of both, depending upon the thing he is 
doing, and usually depending on which party requested or employed him to do 
the particular thing. See cases above cited; also 9 C.J. 509 and cases cited, 
and 32 C.J. 1052 et seq. Here Herren was the agent of Rankin for the — 
of finding a company to write the kind of policies Rankin wanted, and_ perhaps 
for making application therefor. Rosedale Securities Co. v. Home Ins. Co., 
supra. But when he did this his agency for Rankin terminated. When the 
policies were written and handed to Herren for delivery, he became the agent 
of the insurer for the purpose of delivering the policies and collecting the premiums 
thereon. Ocean Accident & G. Corp. v. Emporia Tele. Co., supra. It was a part 
of his duties as agent for the insurer to account to the insurer for the premiums 
collected. This he never did; hence, he never completed the task assigned to him 
as agent for the insurer, and under the statute (G.S.1935, 40-247) he held the 
premiums in trust for the insurer. So, it cannot be said that "he had completed 
the business for which the insurer had made him its agent. With this status 
pending Mr. Hussey called Herren and told him if the premium was not in his 
office that day or the next the policies would be canceled by registered mail. 
They were dealing still with the unfinished business about premiums, for the 
collection of which Herren was agent of the insurer, and it was the general agent 
of the insurer talking to Herren. Herren replied: “Don’t do that. I am taking 
on another company and I will bring them [the policies] to you.” Mr. Hussey’s 
response is not shown in the court’s findings, perhaps not in the evidence. It 
is obvious, however, the plan suggested by Herren to collect or adjust the premiums 
on the policies issued to Rankin was satisfactory to the Hussey Seeuteaes Agency, 
since it made no protest, and it took the policies when Herren brought them in,. 
Certainly, when Herren went to Rankin to get the policies he was not acting as 
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the agent of Rankin. Herren went to get the policies in harmony with a plan he 
had suggested, and which had been acquiesced in by the Hussey Insurance Agency, 
of completing, in part at least, his duty as an agent of the insurer, to deliver the 
policies and to collect and account for the premiums. His going there was tanta- 
mount to his going upon a request or direction of the Hussey Insurance Agency, 
the general agent of the insurer, to get the premiums in its office, or the policies. 
We think Herren was still the agent of the insurer when he went to Rankin to 
get the policies. The insurer, through its general agent, did a wrong to Rankin 
in sending or permitting Herren to go to Rankin for the policies. They should 
have known that Rankin had paid the premium to its agent Herren. That not 
only would have been good business and fair dealing with the insured, which he 
was entitled to have from the insurer, but it would have been in harmony with 
the duty indirectly imposed upon it by statute. G.S. 1935, 40-247. 

Appellee specifically complains of the false representations respecting the 
insurer made by Herren to Rankin, and says he could not possibly have been the 
agent of the insurer when he was making such representations. Of course, what 
Herren did about that was wrong, subject to severe condemnation. In fact, 
everything he did in his interview with Rankin on that occasion was wrong. His 
going there to get the policies was wrong, and it was wrong for the insurer’s 
general agent to permit him to go there to get the policies. All of this was not 
only wrong, but in a sense was fraudulent. Since Herren was still the agent of 
the insurer, and since he went there to get these policies, with the knowledge 
and acquiescence of the insurer’s general agent, the question of whether he told 
one false story or another is not so very material. Apparently he told the one 
which occurred to him as being effective to enable him to get those policies, a thing 
which the insurer, through its general agent, was not averse to having done. 
Hence, the fact that he told falsehoods about the insurer is not materially dif- 
ferent than if he had told some other falsehood which would have accomplished 
the same purpose. 

[7] Appellant complains of conclusion of law No. 5. The first part of §it, 
that Rankin had actual knowledge of the surrender of the Maryland Casualty 
Company policies for cancellation, and of the execution of the Public Indemnity 
Company policies therefor, is not seriously objected to, except that it should be 
noted all the knowledge Rankin had respecting the surrender of the Maryland 
Casualty Company policies came from Herren; he learned nothing about that 
directly from the insurer or its general agent. In fact, the surrender of the Mary- 
land Casualty Company policies was the object to be obtained by the fraud prac- 
ti¢ed on Rankin by Herren. This part of the conclusion of law is similar to one 
of the court’s findings to the effect that when Rankin delivered to Herren the 
Maryland Casualty Company policies and accepted the Public Indemnity Company 
policies it was Rankin’s intention to surrender the Maryland Casualty Company 
policies. Naturally, that was his intention, produced by the fraud of Herren, 
relied upon by Rankin, and was the ~— design to be accomplished by Herren’s 
fraud. The part of‘ conclusion No. 5 specifically objected to by appellant reads: 

“* * * that he [Rankin] ratified in all respects the acts of Everett L. Herren 
in the surrender of The Maryland Casualty Company policies and the issuance of 
the Public Indemnity Company policies in lieu thereof. 

It would be a fruitless thing for the courts to denounce fraud, even to go 
so far as to formulate and apply the maxim, “Fraud vitiates everything it touches,” 
and then to say that because one does the thing fraud practiced upon him was 
designed to have him do that he has thereby ratified the fraud. We decline to 
give our approval to such a conclusion. The authorities are against that view 
In Baker v. Insurance Co., 112 Kan. 530, 212 P. 118, it was held: 


“An invalid or defective cancellation by the insurer will not become effective 
by ratification, when the act of the insured relied upon is induced by his ignorance 
of the facts or of his rights, or by false representations of the insurer’s agent.” 

Here Rankin was ignorant of the fact that Herren had not accounted to the 
insurer for the premiums; of the fact that the general agent of the insurer was 
threatening to cancel his policies for nonpayment of premiums; of the facts 
respecting the insurer's solvency, and of the fact that Herren, with the acquiescence 
and approval of the insurer’s general agent, had come to him to get the policies 
for cancellation for nonpayment of premiums which had been paid and which, 
under the law, had been received by the insurer. Also, under this record it is 
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fair to say he was ignorant of his rights in the premises. Unquestionably, his 
delivery of the Maryland Casualty Company policies and his acceptance, or agree- 
ment to accept, the Public Indemnity policies, were brought about and induced 
by the fraudulent representations of Herren, who, as we have heretofore seen, 
was still the agent of the insurer. 

One of the esesntials of ratification is a full knowledge on the part of the 
insured of the acts of the agent and its effect upon his rights. Other authorities 
are to the same effect. As a partial list we cite: Larsen v. Thuringia American 
Ins. Co., 208 Ill. 166, 70 N.E. 31; Insurance Companies v. Raden, 87 Ala. 311, 5 
So. 876, 13 Am.St.Rep. 36; Wilson v. National Ben Franklin Fire Ins. Co. 
(Mo.App.) 266 S.W. 338; Yoshimi v. Fidelity Fire Ins. Co., 99 App.Div. 69, 
91 N.Y.S. 393; Spann v. Commercial Standard Ins. Co. of Dallas, Tex. (C.C.A.) 
82 F.(2d) 593; nservative Life Insurance Co. v. Hutchinson, 244 Ky. 746, 52 
S.W.(2d) 709; 32 C.J. 1254; 14 R.C.L. 1013. ; 

For the same reason what Rankin did respecting making claim under the 
Public Indemnity Company policies after plaintiff’s injury would not amount to 
ratification, for at that time he had not been advised as to the true facts and 
necessarily was still acting under the influence of the fraud practiced on him by 
Herren. More than that, the liability to the plaintiff Riddle had accrued. 

Respecting conclusion of law No. 7, there appears to be some lack of sound 
reasoning in holding that the insurer had the premiums all the time, but that the 
policies had been canceled by the insurer for nonpayment of premiums, and hence 
that the unearned premiums should be returned to Rankin. It is fair, however, 
to the trial court to point out that it held the insurer had no lawful right to cancel 
the policies for nonpayment of premiums; and yet that is the only reason it did 
so. We cannot concur in the trial court’s conclusion that the policies were 
canceled by mutual consent. There was a lack of that fair understanding between 
the parties which normally accompanies mutual consent. The theory of appellee, 
heretofore stated, that the minds of the parties met on the cancellation of the 
policies, although they had different reasons therefor, under the facts‘of this case, 
is too finely drawn to be substantial. More than that, as we have seen, the consent 
Rankin gave to the matter was induced by the active fraud of the insurer’s agent. 
In fairness and justice it cannot stand. 

The result is that conclusions of law Nos. 5, 6, and 7 should be set aside and 
the judgment of the court below reversed, with directions to enter judgment for 
appellant. It is so ordered. 


KELLEY v. INDEMNITY INS. CO. OF NORTH AMERICA. 
Supreme Court, Appellate Division, Third Department. 
297 New York Supplement 228. 
1. CONSTRUCTION. 


Insurance policies are construed most strongly against the insurer and in 
favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. CONSTRUCTION. 

A contract of insurance is no different from other contracts, and court's 
function is to construe them, not to make them. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. CONSTRUCTION. , 

The language used in an insurance policy must receive a reasonable inter- 
pretation consonant with the apparent object and plain intent of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
4+. CONSTRUCTION. wee Fal 

In action on products liability policy, provisions of policy were to be read 
having in mind what the parties contemplated in making their contract. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. EXPLOSION. 

Under products liability policy insuring manufacturer against loss by reason 
of liability for injuries or death from products handled by insured and sold to 
a purchaser during term of such indorsement, insurer was liable for injuries: to 
purchaser from explosion of bottle sold during the term ‘of policy but occurring 
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subsequent to cancellation thereof for nonpayment of premium, notwithstanding 
another endorsement to policy insuring against liability from products sold prior 
to inception date of policy, limited such coverage to accidents occurring during 
policy term, since latter provision had no application where sale was made dur- 
ing policy term. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from Trial Term, Albany County. 

Action by William J. Kelley against the Indemnity Insurance Company of 
North America. From a judgment of $2,500.16 in favor of plaintiff, the defend- 
ant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

Gerald W. O’Connor, of Waterford (Philip J. Fitzgerald, of Waterford, of 
counsel), for appellant. 

Samuel E. Goldstein, of Albany, for respondent. 

HEFFERNAN, Justice. 

There are no disputed facts in this case. On November 17, 1933, appellant 
issued a products liability policy effective for one year to Germicide Products 
Corporation. On May 17, 1934, while this policy was in effect, the insured ship- 
ped to John Liddle Company at Glens Falls, N. Y., a consignment jof one of its 
manufactured products called “Dag.” At the expiration of the policy on Novem- 
ber 17, 1934, a new policy was issued for a like period under the same terms and 
conditions. Because of the nonpayment of a premium this policy was canceled 
on May 30, 1935. On June 5, 1935, while respondent was unpacking the ship- 
ment of May 17, 1934, one of the bottles exploded and he sustained personal 
injuries. Thereafter he instituted an action against Germicide Products Cor- 
poration to recover damages by reason of the injuries which he sustained, and 
in that action he recovered a judgment for $2,198.11. The defendant bein 
insolvent respondent is seeking to recover from appellant under section 109 o 
the Insurance Law the amount of the judgment which he obtained in his per- 
sonal injury action. The trial court directed entry of judgment in his favor. 

The policy has the usual public liability provisions. In its insuring clause 
it indemnified against: “bodily injuries accidentally suffered or alleged to have 
been suffered during the term of this policy by any person or persons not 
employed by the Assured, including death resulting at any time from such 
injuries.” 

There was indorsed on this policy, however, a rider reading as follows: 

“In consideration of the premium for the policy to which this endorsement 
is attached is written, it is understood and agreed that the insuring agreement 
cf said policy is hereby eliminated and the following substituted therefor. 


“To pay any loss by reason of the liability imposed by law upon the assured 
for bodily injuries, including death at any time resulting therefrom suffered by 
any person or persons, due to or alleged to have been due to the possession, 
consumption, handling, or use, elsewhere than upon the premises of the assured, 
of any merchandise or product manufactured, handled or distributed by the 
assured which has actually been sold to a purchaser for a consideration during 
the term of this endorsement, including the explosion or rupture of any con- 
tainer within which such merchandise or product is shipped or delivered by the 
assured, * * *” 


[1-4] The contention of the appellant is that it only insured Germicide 
Products against bodily injuries accidentally suffered or alleged to have been 
suffered during the term of the policy. In the construction of insurance policies 
the primary rule is that such contracts are to be most strongly construed 
against the insurer and in favor of the insured. However a contract of insur- 
ance is no different from other contracts, and the function of the courts is to 
construe them, not to make them. The language used must receive a reasonable 
interpretation consonant with the apparent object and plain intent of the par- 
ties. In the case before us the merchandise which caused the injury to respond- 
ent was sold during the life of the policy, although the accident occurred after 
its cancellation. By the indorsement which it attached to this policy appellant 
eliminated the insuring clause and substituted an agreement for the payment 
of any loss incurred on merchandise “manufactured, handled or distributed by 
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the assured which has actually been sold to a purchaser * * * during the term 
of this endorsement.” The language in this rider is materially different from 
the language in the policy proper. The printed provisions of the insuring por- 
tion of the policy having been eliminated the quoted language contained in 
the rider must control. We must read the provisions of this policy having in 
mind what the parties contemplated in making their contract. It is quite 
obvious that Germicide Products Corporation was seeking protection from 
liability occurring from the sale of its products. It is equally obvious that it 
desired protection not alone from injuries occurring during the life of the pol- 
icy but which might occur at any time. That is the agreement which it sought 
to make. That is the agreement which appellant made when it eliminated the 
general insuring provisions in the policy and substituted therefor the provisions 
contained in the rider. 

[5] The appellant urges its immunity from liability because of the language 
contained in another indorsement, which reads: 

“In consideration of a flat charge of Ten and 00/100 Dollars ($10.00) it is 
hereby understood and agreed that the policy to which this endorsement is 
attached, is extended, subject lotherwise to all its terms, conditions and limita- 
tions, to cover the liability of the Assured as in the policy defined, as respects 
products sold prior to the inception date of this policy, November 17, 1933. 

“It is further understood and agreed that this extension of coverage applies 
only as respects accidents occurring during the policy period.” 

By this indorsement appellant agreed that its policy should cover mer- 
chandise sold prior to the inception date of an additional premium. On these 
sales it limited its liability as to accidents occurring during the life of the policy. 
That is not the situation here. The sale which caused the injury was not made 
prior to the inception date of the policy but during its existence. 

We think the court below correctly determined the issues and that the 
judgment should be affirmed, with costs. 

Judgment affirmed, with costs. All concur. 
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